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MANU/GT/0032/2013

BEFORE THE NATIONAL GREEN TRIBUNAL
PRINCIPAL BENCH, NEW DELHI

Appeal No. 54/2012

Decided On: 22.03.2013

Appellants: Rana Sengupta
Vs.

Respondent: Union of India, State of West Bengal, M/s. Rashmi Metaliks
Limited and West Bengal Pollution Control Board

Hon'ble Judges/Coram:
V.R. Kingaonkar, J. (Member (J)), U.D. Salvi, J. (Member (J)), P.S. Rao, Member (E),
Ranjan Chatterjee, Member (E) and Bikram Singh Sajwan, Member (E)

Counsels:
For Appellant/Petitioner/Plaintiff: Mr. M.P. Jha, Advocate

For Respondents/Defendant: Mr. Vikramjeet, Advocate for Respondent No. 1, Mr.
Bikas Kar Gupta, Advocate for Respondent No. 2, Mr. Pawan Upadhyay, Advocate for
Respondent No. 3 and Mr. Amit Agrawal, Advocate Along with Ms. Asha Nayar Basu,
Advocate for Respondent No. 4

JUDGMENT

1. This Appeal is filed by one Rana Sen Gupta, who claims to be a public spirited
citizen-working for welfare of people, particularly for those whose concerns might
otherwise would remain un-represented. He challenges the order of Environmental
Clearance (EC) granted by the Respondent No. 1 (MoEF) vide communication dated
01.06.2012 in favour of Respondent No. 3 (M/s. Rashmi Metaliks Ltd.). The EC is
granted for expansion of existing Steel Plant by adding 1.5 million TPA Beneficiation
cum Pellet Plant to produce 1.2 MTPA pellets with Producer Gas Plant by the
Respondent No. 3 (M/s. Rashmi Metaliks Ltd.,) referred to hereinafter as "Project
Proponent". Admittedly, the Project Proponent was granted EC dated 12.06.2008 for
its project of Steel Plant of 5 lakh T.P.A. capacity. The Project Proponent desired to
manufacture steel billets etc. within the limit of 5 lakh TPA. So, the Project Proponent
submitted a proposal to the W.B. Pollution Control Board (Respondent No. 4). The
Respondent No. 4(W.P.C.B) granted consent to establish the project on 02.02.2009.
Thereafter, the Project Proponent sought further consent of Respondent No. 4 to
establish and operate a manufacturing plant of TMT Rods upto 9600 tons per month.
The Respondent No. 4 granted consent to establish the said unit on 18.05.2009 and
also granted consent on 15.7.2010 to operate the unit. So also, the Respondent No. 4
granted consent dtd. 23.12.2010 to manufacture of pellets as sought by the Project
Proponent, to the extent of 15,500 tons per month.

2 . Undisputedly, the Project Proponent again desired to manufacture Ductile Iron
Pipes to the extent of 2 lakh T.P.A. The Project Proponent accordingly applied for
necessary permission. The Respondent No. 4 (WB PCB) granted necessary permission
to install Ductile Iron Pipe production unit vide permission letter dated 09.10.2009.
The Respondent No. 4 granted consent to establish the project of Ductile Iron Pipe as
per the proposal of the Project Proponent vide communication dated 11.11.2009.
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Subsequently, the Respondent No. 4 granted consent to operate the said production
unit on 12.01.2011. Thus, the Project Proponent was manufacturing 1,86,000 Tonnes
of pellets, 1,15,200 Tonnes of TMT Rods along with 1,41,996 Tonnes of Ductile Iron
Pipes. Comprehensively considered, the total production capacity of all those
products comes to 4,43,196 TPA. Obviously, it was below the permissible limit of
5,00,000 T.P.A. which was permissible in accordance with the EC that was originally
granted by the Respondent No. 1 (MoEF) on 12.06.2008.

3 . The Project Proponent desired to expand the industrial activity by adding
15,00,000 T.P.A. Beneficiation cum Pellet Plant with producer Gas Plant. The
expansion could not be done without further EC of the Respondent No. 1. Therefore,
the Project Proponent submitted a fresh proposal to the Respondent No. 1 for grant of
EC to the proposed expansion. The proposal was considered by the Respondent No.
1. TOR was issued by the Respondent No. 1 on the basis of Environmental Impact
Appraisal/Assessment (EIA). It was followed by public hearing held under
Chairmanship of Additional District Magistrate, Paschim Medinipur (W.B.) on
11.11.2011. A representative of the Project Proponent narrated the draft proposal and
described the project details. The Respondent No. 1 considered the viability of the
project after the public hearing, appraisal was done and thereafter the EC was
granted to the Project Proponent vide the impugned communication dated 01.06.2012
for expansion of capacity to an additional 1.5 Million T.P.A. Beneficiation cum Pellet
Plant. Feeling aggrieved, the Appellant has preferred the Appeal.

4 . The Appellant has come out with a case that the Project Proponent concealed
information regarding the Ductile Iron Pipe Plant that was being operated prior to the
proposed expansion. The Respondent No. 1 (MoEF) failed to consider that the Project
Proponent had omitted to include the pre-existing Ductile Iron Pipe Plant in the EIA
Report which was presented before granting the impugned EC. The MoEF also failed
to consider the fact that the Project Proponent did not submit Environmental Impact
Assessment (EIA) report, taking into account the impact of pre-existing Ductile Iron
Pipe Plant, and therefore, the proposal for the expansion of project in question, was
improper. The information furnished by the Project Proponent was misleading and
incorrect. The Appellant further alleges that the proposal should have been rejected
in view of deliberate concealment by the Project Proponent of the information
pertaining to existence of the previous Ductile Iron Pipe Plant. He seeks to rely upon
Para 8(vi) of the Notification issued by the MoEF on 14.09.2006. Though, challenge
of the EC granted to the earlier Ductile Iron Pipe Plant had failed due to dismissal of
Appeal No. 32/2011 filed by the Appellant, yet comprehensive impact on environment
ought to have been considered and particularly element of concealment of
information by the Project Proponent ought to have been considered as substantial
reason to reject the proposal. The enhanced emission of carbon-di-oxide due to the
proposed expansion of the industrial activity would cause irreparable damage to the
eco-system and the environment of adjoining area and adversely affect the health of
public. But these aspects are overlooked by the Respondent No. 1. The previous EC
granted by the SEIAA to the Project Proponent also was illegal and improper. The
Appellant further states that the Project Proponent has not provided for adequate
green belt as per the conditions enumerated in the EC granted in the past and,
therefore, the proposed expansion of the project should not have been allowed by the
Respondent No. 1.

5 . By filing separate counter affidavits, the Respondents resisted the Appeal. They
submitted that the grant of EC for manufacturing project of 2 lakh T.P.A. capacity on
09.10.2009 cannot be challenged by the Appellant. They submitted that dismissal of
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Appeal No. 32/2011 filed by the Appellant has now sealed the issue regarding grant
of said EC for the Ductile Iron Pipe Plant. They submitted that now the Appellant is
trying to mix-up the issue pertaining to the earlier EC with that of the impugned EC
for expansion of the project. They further submitted that there was no concealment of
any fact by the Project Proponent. They submitted that the expansion of the industrial
activity falls within the project/activity item 3(a) of the Schedule appended to the
MoEF Notification dated 14.09.2006 and as such the assessment/appraisal was done
as required under the relevant regulations. They further submitted that the expansion
of the project is legal and proper. They denied truth into the allegation that the
conditions of the previous EC were violated by the Project Proponent. Consequently,
they sought dismissal of the Appeal.

6. In addition, the Project Proponent alleges that the Appellant has no locus-standi to
file the present Appeal. It is alleged that the Appellant cannot be treated as
"aggrieved person". It is also submitted that the Appellant is unconcerned with the
environmental impact of the project in question. It is pointed out that the Appellant is
inhabitant of Dhakuria, Kolkata whereas the project is situated at village Gokulpur
(District Paschim Medinipur). According to the Project Proponent, the Appellant is a
busybody and has filed the Appeal without there being any element of so called
public interest or alleged concern for environmental damage or public welfare. On
these premises, the Project Proponent and other respondents sought dismissal of the
Appeal.

7. We have heard Learned Counsel for the parties in extenso. We have carefully gone
through the record.

8. Mr. M.P. Jha, Learned Counsel for the Appellant argued that the impugned grant of
Environmental Clearance is bad in law for the reason that the Project Proponent
concealed the fact that a Ductile Iron Pipe Plant was already being operated in the
same premises. He argued that the Project Proponent obtained EC from the SEIAA of
W.B. for expansion of the industrial activity, in the context of the Ductile Iron Pipe
Plant (DIPP) which, in fact, could not have been granted because such project falls
within category 'A of Schedule appended to the Notification of MoEF issued on
14.09.2006. According to him, Para 8 (vi) of the Said Notification provides for
cancellation of the previous EC or rejection of the proposed EC where there is
deliberate concealment and / or false submission or misleading information. The
Application of the Project Proponent was, therefore, liable for rejection. He argued
that the environmental impact ought to be comprehensively considered having regard
to pre-existing industrial projects which were already made operational in the same
area. He would submit, therefore, that the impugned grant of EC is invalid and is
liable to be quashed.

9 . Mr. Pawan Upadhyay, Learned Counsel for the Respondent No. 3 (Project
Proponent) submitted that there is no concealment of any important information
while seeking the EC for the expansion of the industrial activity by adding 1.5 million
T.P.A. Beneficiation cum Pellet Plant including production of 1.2 million T.P.A. Pellets
with Producer Gas Plant. He contended that there was no additional load, in any
manner, on the environment because the expanded project was not likely to produce
any obnoxious substance in as much as the quantity of effluent discharge was "NIL".
He argued further that the Appellant purposefully attempted to mix-up the issue
pertaining to grant of EC for setting up steel plant of 5 lakh TPA and the subsequent
permission for expansion of the industrial activity by installation of Ductile Iron Pipe
Plant for manufacturing 2 lakh TPA Ductile Iron Pipe Plant. He contended that the
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installation of Ductile Iron Pipe Plant falls in category 'B' under the project/activity
3(a) of Schedule of the Environment Clearance Regulations, 2006 and therefore,
necessary clearance was sought from the SEIAA of W.B. He pointed out that the said
EC is not the issue involved in the present appeal. For, it is no more res-integra in
view of dismissal of previous Appeal No. 32/2011 by this Tribunal. He contended that
the grounds shown in the Memorandum of Appeal are carved out only with a view to
raise some kind of challenge to the EC granted for expansion of the project
notwithstanding the fact that the Appellant failed to raise any such issue during the
course of public consultation process. It is argued that the Appellant has absolutely
no concern with the environmental issues nor is he affected by the grant of EC in
question. It is argued further that the Appellant cannot be termed as "aggrieved
person" and as such has no locus-standi to prefer appeal under Section 16 of the
National Green Tribunal Act, 2010 (for short, NGT Act). It is argued that the appeal is
unfounded, filed with ulterior motive and deserves dismissal with exemplary costs.

10. Learned Counsel, Mr. Vikramjeet, Mr. Bikas Kar Gupta and Mr. Amit Agrawal
appearing for Respondents No. 1, 3 and 4, respectively, adopted similar stance in
keeping with the contentions of Mr. Pawan Upadhyay. They submitted that the
Appellant is a busybody and has unnecessarily filed such a baseless litigation. So
they too sought dismissal of the Appeal.

11 . Having heard Learned Counsel for the parties, in our opinion, the following
points arise for the purpose of deciding the appeal. They are:-

(i). Whether the Appellant is "aggrieved person" and has locus-standi to
prefer the appeal?

(ii). Whether the Project Proponent concealed any material information or
furnished false or misleading information deliberately, during the course of
screening, scoping or appraisal of the expansion project which ought to have
been considered as a reason for rejection of the application for EC to expand
the project or cancellation of prior EC already granted for installation of
Ductile Iron Pipe Plant?

(III). Whether the impugned grant of EC for expansion of the steel plant by
adding 1.5 million TPA Beneficiation cum Pellet Plant and the Gas Plant is
otherwise illegal as it would add more pollution burden and tantamounts to
unsustainable development?

Re: Point No. (i)

12. So far as locus-standi of the Appellant is concerned, it would be appropriate to
examine what he has pleaded in the Memorandum of Appeal. He alleged that
although he has no personal interest in the matter, yet because he is working for the
welfare of the people, particularly for those whose concern might have otherwise
remained unrepresented, he is aggrieved. Secondly, he states that he has been
raising the issue of noncompliance of environmental norms by the Project Proponent
and had filed earlier Appeal No. 32/2011 with a view to stall installation of Ductile
Iron Pipe Plant Project. He says that he is a public spirited citizen with working
experience in steel and iron industry and has full knowledge of the impact of these
industries on ecology, environment and human lives. These are the reasons given by
him to demonstrate that he is competent to file the appeal.

Section 16 of the NGT Act, 2010 provides appellate jurisdiction to the Tribunal. The
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opening words of Section 16 go to show that "any person aggrieved" by order made
granting EC can prefer appeal under Section 16(h) of the NGT Act, 2010. The
expression "person aggrieved by" imply some or other reason which might have
aggravated the person to undertake the legal remedy. Such a person must
demonstrate that he is directly or indirectly concerned with the adverse
environmental impact which is likely to be caused due to granting of EC by the
competent authority. The Appellant, admittedly, resides at Babu Bagan, Dhakuria area
of Kolkata. The main project and expansion area of the subsequent project is situated
at Shyamraipur (District Paschim Medinipur). It is not the case of the Appellant that
he has any property in the adjoining area of village Shyamraipur. It is not his case
that he is personally adversely affected due to the installation of the expansion
project in question. He vaguely states that he is a public spirited citizen with
experience of working with steel and iron industries and has full knowledge of the
impact of these industries on ecology, environment and human lives. He vaguely
proclaims that he is working for the welfare of the people and particularly who have
remained unrepresented.

13 . We do not find any tangible material which would plausibly show that the
Appellant has credentials as expert in the field of steel and iron industries and we are
at a loss to know in what manner he is working for the welfare of unrepresented
members of the public. It is not his case that he represents any NGO. His self-
proclaimed status as "public spirited citizen" is of no much avail. There is absolutely
no record to show that he participated in the public consultation process and raised
any issue regarding the environment or socio-economic adverse impact on account of
establishment of the proposed project. The only reason that he has unsuccessfully
preferred Appeal No. 32/2011 against granting of earlier EC for production of Ductile
Iron Pipe Plant is of no much significance and is irrelevant. Moreover, that appeal
came to be dismissed and there is no finding of this Tribunal that the Appellant is to
be treated as "an aggrieved person". Considering forgoing discussion, we have come
to the conclusion that the Appellant has no locus-standi to prefer the present appeal.
He cannot be treated as an aggrieved person and the appeal filed by him cannot be
entertained. This answers the point no. 1.

Re: Point No. (ii)

14. Now, it is to be borne in mind that the Project Proponent (R-3) was, admittedly,
granted Environmental Clearance vide communication dated 12.06.2008 for
installation and of operation of the steel plant for 5 lakh million TPA, MBF-SMS. The
proposal for setting up of such steel plant was approved by the MoEF. The total land
to be utilized for setting up of the steel plant is 188 acres. What appears from the
record is that the Project Proponent did not fully utilize the production capacity of 5
lakh TPA when the plant was made operational at the initial stage. The Project
Proponent expanded the industrial activity after submitting application dated
17.06.2009 to the Department of Environment, Government of W.B., Kolkata. The
appraisal was done by the State Level Expert Appraisal Committee (SEAC).
Thereafter, recommendation was made to the State Environmental Impact
Assessment Authority (SEIAA). The SEIAA accorded Environmental Clearance to the
expansion of the project in accordance with the MoEF Notification dated 14.09.2006.
Copy of the communication dated 09.10.2009 (Annex-R-1) filed with affidavit of the
Respondent No. 2 reveals that the Project Proponent categorically stated that the
Environmental Clearance was needed for installation of Ductile Iron Pipe Plant for
manufacturing of Ductile Iron Pipes to the extent of 2 lakh TPA at the existing unit
(Kharagpur). Obviously, the expansion was within limit of the production capacity (5
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lakh TPA) for which Environmental Clearance was accorded by the MoEF in 2008.

15. The contention of the Appellant that such expansion of the project activity ought
to have been brought to the notice of the MoEF when the further expansion was
sought vide communication dated 19.11.2011 and dated 12.03.2012 is untenable.
Such omission cannot be treated as deliberate concealment of any material
information which would necessarily entail cancellation of the prior Environmental
Clearance granted to the Project Proponent or rejection of the subsequent application
for expansion of the project in question. The Appellant seeks to rely on Regulation 8
(vi) of the Environmental Clearance Regulations, 2006. The relevant regulation may
be re-produced for ready reference as shown below:-

8.

(i). xxx

(ii). xxx

(iii). xxx

(iv). xxx

(v). xxx

(vi) "Deliberate concealment and/or submission of false or
misleading information or data which is material to screening or
scoping or appraisal or decision on the application shall make the
application liable for rejection, and cancellation of prior
environmental clearance granted on that basis. Rejection of an
application or cancellation of a prior environmental clearance already
granted, on such ground, shall be decided by the regulatory
authority, after giving a personal hearing to the applicant, and
following the principles of nature justice.

Perusal of the above regulation goes to show that such drastic action will be called
for only when it is noticed that there is deliberate concealment or submission of false
or misleading information to the MoEF in the process of screening, scoping or
appraisal or decision of an application. We do not find any such concealment made
by the Project Proponent when the expansion of the project in question was sought.
The earlier Environmental Clearance for installation of Ductile Iron Pipe Plant,
approved by the competent authority of Department of Environment, W.B. was within
approved capacity of 5 lakh TPA. That approved project was also to be established in
the same campus of 188 acres. The Appellant could not pinpoint as to how it was
necessary for the Project Proponent to give details of such earlier Environmental
Clearance accorded after the Environmental Clearance dated 12.06.2008. There is no
provision under the regulation which makes it incumbent on the Project Proponent to
give details of the earlier approved expansions sought within the permitted limit of
the project which was initially granted by the MoEF.

16. Another limb of the argument advanced by the Learned Counsel for the Appellant
is that the production of the Ductile Iron Pipes vide the second expansion approved
by the SEIAA on 09.10.2009 cannot be legal and proper. The Learned Counsel for the
Appellant submits that the project for production of Ductile Iron Pipes falls in the
category of Item 5(k) of the Schedule 2 appended to the Environmental Clearance
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Notification, 2006. He argued that such activity of Ductile Iron Pipes production
commences with induction of furnace and also involves installation of magnesium
convener belt, zinc coating machines, cement curing system so on and so forth. We
do not agree. On consideration of schedule appended to the Environmental Clearance
Regulation 2006, it is amply clear that the said project falls in category B of item
3(a). It is difficult to say that it falls in the category of any other item shown under
the Schedule appended to the Environmental Clearance Regulation, 2006. Needless to
say that the Project Proponent did not conceal any material information nor gave any
false information while seeking the Environmental Clearance for expansion of the
project in question vide the application dated 19.11.2011 and communication dated
12.03.2012 submitted to the MoEF. This answers point no. (ii).

Re: Point No. (iii)

17. Coming to the third point involved in this Appeal, it is worthy to note that main
argument of the Learned Counsel for the Appellant, Mr. M.P. Jha is that the
Environmental Clearance granted on 01.06.2012 is bad in law in as much as it was
granted without application of mind. He argued that the Project Proponent expanded
the industrial activities during the period between the first Environmental Clearance
granted in 2008 and the impugned Environmental Clearance granted on 01.06.2012
in piecemeal manner with a view to avoid the necessity of cumulative environmental
appraisal. He argued that holistic environmental appraisal could not be done by the
MoEF due to piecemeal expansion of the project by the Project Proponent. Chief bone
of his contention is that comprehensive environmental impact was not considered by
the MoEF while granting the Environmental Clearance dated 01.06.2012. He pointed
out that the EIA report does not indicate the impact of expansion of the industrial
activity due to installation of Ductile Iron Pipe Plant prior to the impugned order
dated 01.06.2012. It is on this basis that Mr. M.P. Jha urged to quash the impugned
order of granting the Environmental Clearance.

18. As stated earlier, Environmental Clearance granted by the State Environmental
Authority vide communication dated 09.10.2009 was challenged by the Appellant vide
Appeal no. 32/2011. This Tribunal dismissed the said appeal. The obvious fall out of
dismissal of the said appeal (Appeal No. 32/2011) is that the previous order dated
09.10.2009 cannot be now challenged and has become final. The Appeal Memo and
rejoinder filed by the Appellant go to show that the Appellant has attempted to
resurrect life into bygone litigation in respect of the Environmental Clearance order
dated 09.10.2009. The allegation of the Appellant is that the said order dated
09.10.2009 is nullity, is without any merit and hence must be rejected. The Appellant
cannot be allowed to challenge that order on the basis of so called newly invented
fallacious grounds.

19. We cannot assume that the MoEF did not consider comprehensive environmental
impact of the expansion project. The purpose of expansion of the project is amply
clear from the application of the Appellant as well as the discussion which took place
in the EAC meeting. The Project Proponent sought expansion of steel plant (05.
Million TPA MBF-SMS) by adding 1.5 million TPA Beneficiation cum Pellet Plant to
produce 1.2 million TPA pellets with producer Gas Plant. The additional industrial
activity was to be carried out in the same land consisting of 188 acres. The steel
plants unit is listed at serial no. 3(a) under Category 'A of the Schedule of the MoEF
Notification dated 14.09.2006. The impugned EC is granted by the MoEF subject to
outcome of Writ Petition no. 1587(W) of 2011 which is pending before the Hon'ble
High Court of Kolkata. Needless to say the MoEF considered various aspects including
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the fact that no additional land was required, as well as Iron ore, coal, bentonite and
limestone are the raw materials which would be used. It was also taken into account
that such material would be transported by the Railways. The Railway Yard exists
inside the complex of the industrial unit. The MoEF also considered the fact that dust
generated during operation of the industrial activity will be controlled by installation
of ESP and Bag Filters. The comprehensive consideration of the relevant aspects by
the MoEF is manifested from the discussion which preceded the impugned EC.

20. We have gone through the reply filed by the Respondent No. 1 (MoEF). The
Respondent No. 1 supports the impugned order. According to the MoEF, the Terms of
Reference (TOR) includes the cumulative impact on the environment which may occur
within the radius of 10 k.m. as well as the additional impact due to operation of the
proposed expansion project. It is stated further that the EIA report and the
Environment Management Plan (EMP) had been duly considered. It is further stated
that the EIA report considers the installation of Ductile Iron Pipe production Plant. It
need not be reiterated that the Ductile Iron Pipe production Plant was within the limit
of 5 lakh TPA capacity for which the first Environmental Clearance was granted in
2008.

21. It appears from the record that the Appellant initiated the proceedings for the
permission of the MoEF for the expansion of its project by addition 15 lakh TPA
Beneficiation cum Pellet Plant with producer Gas Plant beyond the earlier
Environmental Clearance granted for production capacity to the extent of 5 lakh TPA.
It appears that the Public Hearing was convened on 11.11.2011 under the
Chairmanship of Additional District Magistrate, Paschim Medinipur, (W.B.). The
meeting was co-chaired by the Dr. Dipanjana Maulik, Environmental Engineer of WB
Pollution Control Board. The meeting was attended by the villagers. The Appellant
was not present in the said meeting, although, notice of the meeting was duly
published. The local villagers have not raised any objection to the establishment of
the industrial unit, particularly, the impugned expansion of the industrial activity as
sought by the Project Proponent.

22. There cannot be two opinions about proposition that Section 20 of the National
Green Tribunal Act, 2010 mandates the Tribunal, while passing any order or decision,
to apply the principles of sustainable development, the precautionary principle and
the polluters pay principle. In the context of the project in question, there is hardly
any material to show that it would cause excessive emission from the plant which
may cause pollution beyond tolerable degree. The concept of "sustainable
development" implies development which would not severally degrade the
environment. That does not mean absence of environmental impact but means a
minimal impact which can be endured / tolerated by human beings. It also means
that environment will not be degraded to such a degree that future generation will be
deprived of a clean and healthy environment to a reasonable degree. It is common
knowledge that everything is changing in this world. So also the environment. In
"Lafarge Umiam Mining Private Limited vs. Union of India" MANU/SC/0735/2011 :
(2011) 7 SCC 338 the Apex Court observed:-

75. Universal human dependence on the use of environmental resources for
the most basic needs renders it impossible to refrain from altering the
environment. As a result, environmental conflicts are ineradicable and
environmental protection is always a matter of degree, inescapable requiring
choices as to the appropriate level of environmental protection and the risks
which are to be regulated. This aspect is recognized by the concept of
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"sustainable development". It is equally well settled by the decision of this
Court in Narmada Bachao Andolan v. Union of India that environment has
different facets and care of the environment is an ongoing process. These
concepts rule out the formulation of an across-the-board principle as it
would depend on the facts of each case whether diversion in a given case
should be permitted or not, barring "no go" areas (whose identification
would again depend on undertaking of a due diligence exercise). In such
cases, the margin of appreciation doctrine would apply.

76. Making these choices necessitates decision, not only about how risks
should be regulated, how much protection is enough, and whether ends
served by environmental protection could be pursued more effectively by
diverting resources to other uses. Since the nature and degree of
environmental risk posed by different activities varies, the implementation of
environmental rights and duties requires proper decision-making based on
informed reasons about the ends which may ultimately be pursued, as much
as about the means for attaining them. Setting the standards of
environmental protection involves mediating conflicting visions of what is of
value in human life.

2 3 . It is necessary to strike a balance between development and environment
protection to facilitate economic growth as well to secure adequate adherence to the
cause of environment. We mean to say, there cannot be any lop sided approach in
environment related matters.

24. We have gone through the short affidavit filed by the Appellant on 19.03.2013.
The affidavit does not give any new dimension to the issues under consideration. The
Appellant, however, referred to certain allegations extracted from the pleadings in
Writ Petition No. 1587(W) of 2011. That Writ Petition is filed by Sk. Sajad Ali, son of
Oyahed. We are not directly concerned with the pleadings put forth in that Writ
Petition filed by some other party. The Kolkata High Court has not granted any
interim relief in that matter. We do not think that pleadings in that Writ Petition have
any direct bearing on the issues raised in the present appeal.

25. We have perused copy of the minutes of proceedings of Public Hearing dated
11.11.2011. On perusal of the minutes of the proceedings, it is amply clear that
members of the village locality had participated in the course of Public Hearing. It
further appears that video recording of the Public Hearing was conducted and the text
of the proceeding was made available in public domain. What appears from the
record of the Public Hearing is that most of the issues raised by the villagers pertain
to construction of metal road, provision for job opportunities and construction of a
cement concrete bridge or improvement of road transport. It was also urged that the
Project Proponent shall provide a children park. The authorized officer of the Project
Proponent, namely, Shri S. Patwari assured that the existing road would be converted
into a metal road. He also assured that the local school's improvement work would be
undertaken. He also assured that the local skilled job seekers may submit their
applications to the Personnel Department of Factory Management for consideration.
One cannot be oblivious of the fact that the area is affected by left wing extremists.
Availability of employment is likely to partly help proper management of the left wing
extremist activities. It appears that one, Shri Pradeep Behra is the only villager who
requested to ensure proper emission control measures. The response of Shri S.
Patwari was that the emission problem would not increase due to proposed
expansion. It is explicit that the villagers were made aware of the nature of the
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proposed expansion and there was proper public consultation. The proceedings were
signed by the seventy seven (77) villagers who attended the meeting. As pointed out
before, the Appellant did not attend that meeting. The Appellant has not
demonstrated as to how the expansion of the industrial unit is likely to substantially
add pollution in the area. There cannot be duality of opinion that the expansion of
the project will add some burden on the pollution in the area. Yet there is no tangible
material to show that the pollution level will become intolerable on account of the
expansion of the project. We mean to say, the Appellant has not placed on record any
scientific data in support of the contention that the pollution level will be excessively
increased due to the expansion of the industrial activities.

26. Considering totality of the foregoing discussion, we have no hesitation in holding
that the Appellant failed to prove that the proposed expansion of the project is
detrimental to the cause of environment. We hold that expansion of the industrial
activity as approved by the MoEF is within the permissible limits of sustainable
development. This answers the point no. (iii). The net result of the findings recorded
on the points no. (i) to (iii) is that the Appeal is destitute of merits. Therefore, it
fails. We have noticed that the Appellant indulged in the litigation without proper
cause, though he is not an aggrieved party as such. It is high time to discourage such
practice of fuelling the litigation without any substantial reason. Hence the Appeal is
dismissed with direction that the Appellant shall deposit a cost of Rs. 15,000/- into
the Legal Aid Fund of National Green Tribunal Bar Association. The Appeal is
accordingly disposed of as dismissed. In case the cost is not deposited by the
Appellant within a period of four (4) weeks, the Registrar to take proper action for
recovery of the said amount as provided under Order XXI R 30 of the C.P. Code or
any other provision envisaged under Order XXI or the provisions of the National
Green Tribunal Act, 2010.

© Manupatra Information Solutions Pvt. Ltd.
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Civil Appeal Nos. 2407-2412 of 2021, Civil Appeal Nos. 3144-3146 of 2022, Civil 
Appeal Nos. 3132-3134 of 2022, Civil Appeal Nos. 3135-3137 of 2022, Civil 

Appeal No. 3138 of 2022, Civil Appeal Nos. 4061-4062 of 2022, Civil Appeal No. 
3141 of 2022, Civil Appeal Nos. 2547-2548 of 2020, Civil Appeal Nos. 3142-3143 

of 2022 and Civil Appeal Nos. 3147-3149 of 2022 
Decided on October 21, 2022

The Judgment of the Court was delivered by
B.R. GAVAI, J.:— A For the reasons stated in the applications for 

impleadment/intervention, the same are allowed. 
2. This bunch of appeals challenges the order dated 18  February 2020, passed by 

the learned National Green Tribunal, Principal Bench, New Delhi (hereinafter referred 
to as “the learned NGT”) in Original Application Nos. 313, 335 and 396 of 2019, 
thereby quashing and setting aside the notice dated 1  March 2019 issued by the 
State of Uttar Pradesh for establishing new wood based industries (hereinafter referred 
to as “WBIs”) and also setting aside all the provisional licenses given in pursuance 
thereof. 

3. The appeals also challenge the orders dated 18  March 2020, 2  December 
2020, and 21  December 2020 vide which the review applications filed by the State of 
Uttar Pradesh and the provisional license holders have been rejected. 

4. Civil Appeal Nos. 2407-2412 of 2021 are filed by the State of Uttar Pradesh. The 
rest of the Civil Appeals are filed by the provisional license holders, who were granted 
licenses in pursuance of the notice dated 1  March 2019, issued by the State of Uttar 
Pradesh. 
FACTUAL BACKGROUND

5. For the sake of convenience, we will refer to the facts as found in Civil Appeal 
Nos. 2407-2412 of 2021 filed by the State of Uttar Pradesh. 

6. There are series of orders passed by this Court and the Central Empowered 
Committee (hereinafter referred to as “CEC”) appointed by this Court, issuing various 
directions for prohibiting/regulating the felling of trees as well as the establishment of 
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WBIs. We will refer to them extensively in the subsequent paragraphs. 
7. In pursuance of the order passed by this Court dated 5  October 2015 in Writ 

Petition (Civil) No. 202 of 1995 (T.N. Godavarman Thirumalpad v. Union of India), the 
Ministry of Environment and Forest and Climate Change (“MOEFCC” for short) issued 
Wood Based Industries (Establishment and Regulation) Guidelines 2016 (hereinafter 
referred to as “2016 Guidelines”) vide Notification No. S.O. 3456 (E) dated 11  
November 2016. 

8. Subsequent to the 2016 Guidelines, timber assessment for Trees Outside Forest 
(“TOF” for short) in the State of Uttar Pradesh for WBIs was done for the period 
between February 2017 and December 2017 by the Forest Survey of India (“FSI” for 
short). The FSI thereafter submitted its report, which contains district wise, species 
wise and diameter class wise number of stems (trees), volume and annual potential 
production of timber from TOF in rural areas of all the districts of the State. 

9. In pursuance of the 2016 Guidelines, the matter was placed before the State 
Level Committee (“SLC” for short) for grant of licenses to various WBIs. The SLC in its 
meeting held on 4  May 2018, considered the matter about the grant of licenses to 
various WBIs after taking into consideration the availability of wood in the State of 
Uttar Pradesh for determining the amount of timber available for new WBIs. In the 
said meeting, it was also decided that, in order to determine the correct number of 
new licenses to be issued to WBIs under different categories against the timber 
available in the State, a reassessment may be done by the Indian Plywood Industries 
Research and Training Institute (“IPIRTI” for short). 

10. In the meeting of the SLC, held on 7  September 2018, since it was found that 
the capacity of plywood units is taken as fixed by the 2016 Guidelines, which, in turn, 
was based on the assessment of IPIRTI, a decision was taken that there was no need 
for the fresh assessment of the capacity by IPIRTI. 

11. In pursuance of the aforesaid decision, E-lottery was held on 12  December 
2018 for grant of licenses to various WBIs for the establishment of WBIs in 8 
categories. Between 12  December 2018 and 31  December 2018, online letters of 
offer were issued to 1348 successful applicants. Subsequently, in the months of 
February and March 2019, provisional licenses were issued to 1215 successful 
applicants in the 8 categories to set up their WBIs. Subsequent thereto, on 1  March 
2019, a notice was issued by the Government of Uttar Pradesh communicating the 
grant of provisional licenses to the newly selected WBIs. 

12. Being aggrieved thereby, Original Application No. 313 of 2019 came to be filed 
by Uday Education and Welfare Trust before the learned NGT in March 2019. Vide 
order dated 28  March 2019, the learned NGT directed the State Government to 
submit a report from the Joint Committee comprising of the representative of Principal 
Secretary (Forest), U.P. and the Principal Chief Conservator of Forest, U.P. to examine 
the issues. 

13. Being aggrieved by the notice dated 1  March 2019 issued by the State 
Government, Original Application Nos. 335 and 396 of 2019 also came to be filed by 
Samvit Foundation and U.P. Timber Association respectively before the learned NGT. 

14. In pursuance of the directions issued by the learned NGT, the Joint Committee 
Report came to be submitted on 3  August 2019. Vide order dated 6  August 2019 
passed in Original Application nos. 313, 335 and 396 of 2019, the learned NGT 
directed the State Government to review the notice dated 1  March 2019 with regard 
to the establishment of new WBIs by 1350 units strictly in terms of the judgment of 
this Court in the case of T.N. Godavarman v. Union of India. Vide order dated 1  
October 2019, the learned NGT directed the status quo to be maintained. 

15. The State of Uttar Pradesh filed an Interlocutory Application No. 732 of 2019 in 
O.A. Nos. 313, 335 and 396 of 2019, seeking modification of the order dated 6  
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August 2019 and the order dated 1  October 2019. Vide order dated 18  December 
2019, the learned NGT issued directions to the State Government to provide certain 
data. Subsequently, vide the impugned order dated 18  February 2020, the learned 
NGT allowed the said Original Applications and quashed and set aside the notice dated 
1  March 2019 issued by the State Government for establishing new WBIs and all the 
provisional licenses given. 

16. Being aggrieved thereby, Civil Appeal (Diary) No. 12004 of 2020 was filed 
before this Court. Vide order dated 26  October 2020, this Court dismissed the said 
appeals as withdrawn with a liberty to file review application before the learned NGT. 
Vide orders dated 18  March 2020, 2  December 2020, and 21  December 2020, the 
learned NGT rejected the Review Applications. 

17. The appellants, therefore, approached this Court being aggrieved by the orders 
passed by the learned NGT in the Original Applications as well as in the Review 
Petitions. 
SUBMISSIONS

18. We have heard Shri Vikas Singh, Shri P.S. Patwalia and Mr. Rana Mukherjee, 
learned Senior Counsel appearing on behalf of the State of Uttar Pradesh, Shri V. Giri, 
Shri Syed Waseem Qadri, Shri V.K. Uniyal, Shri Vinay Navare, Shri V.K. Shukla, 
learned Senior Counsels, Ms. Prerna Singh, and Mr. Rudraksh Gupta, learned counsels 
appearing on behalf of the appellants, who were granted provisional licenses. We have 
also heard Shri Dhruv Mehta and Shri Brijender Chahar, learned Senior Counsels 
appearing on behalf of the respondent No. 1. 

19. Shri Vikas Singh, learned Senior Counsel, submitted that the decision of the 
State Government to establish WBIs is in accordance with the 2016 Guidelines issued 
by the MOEFCC. He submits that the timber requirement by 1215 new WBIs, which 
were issued provisional licenses is only 12.35 lakh cubic meters per year, whereas the 
total timber available in the State is 80.30 lakh cubic meters per year. It is, therefore, 
submitted that, as such, the requirement is not even 20% of the total availability of 
timber. Learned Senior Counsel submitted that the only authorized agency in the 
country to conduct a survey of the forest as well as TOF is FSI. It is submitted that the 
object of IPIRTI is not to conduct a survey of either forest or TOF. It is submitted that, 
as a matter of fact, the learned NGT itself has directed such a study to be conducted 
by FSI, who has already undertaken similar studies for many States like Punjab, 
Maharashtra and others. It is submitted that when the survey with regard to 
availability of timber in the State of Uttar Pradesh was done by the very same agency, 
the learned NGT fell in gross error in again directing the State Government to conduct 
such a survey through the FSI. 

20. It is submitted that even the MOEFCC had supported the stand taken by the 
State of Uttar Pradesh and, therefore, the learned NGT ought not to have interfered 
with the decision of the State Government. 

21. Shri P.S. Patwalia, learned Senior Counsel also submitted that the decision of 
the State Government was in tune with the decision of this Court dated 18  May 2007 
and 5  October 2015 passed in Writ Petition (Civil) No. 202 of 1995 (T.N. Godavarman 
Thirumulpad v. Union of India). It is submitted that when an expert body like the FSI 
had done an elaborate study, there was no reason for the learned NGT to have sat in 
appeal over the same. He further submits that though a detailed affidavit has been 
filed on behalf of the State of Uttar Pradesh in compliance with the order of the learned 
NGT dated 18  December 2019, regarding the availability of timber, the learned NGT 
has totally ignored the same. 

22. Shri V. Giri, learned Senior Counsel, submits that the learned NGT erred in 
passing orders which have vitally affected the rights of the citizens who were granted 
provisional licenses. He submits that the order impugned is totally in breach of the 
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principles of natural justice. It is submitted that, from the perusal of the record, it is 
clear that the State of Haryana while calculating its requirement for wood also takes 
into consideration the import from the State of Uttar Pradesh. It is submitted that 
when there is excess wood available in the State of Uttar Pradesh, there is no reason 
why the same should be permitted to be exported to the State of Haryana at the cost 
of entrepreneurs in the State of Uttar Pradesh. 

23. Shri Vinay Navare, learned Senior Counsel, submitted that the timber used in 
the WBIs is from the trees which are agro-based. He submits that though the State of 
Uttar Pradesh had adopted an elaborate procedure right from June 2018 till the grant 
of licenses, the applicants before the learned NGT had taken no steps. Shri Navare 
submits that only after the provisional licenses were issued and 632 out of 1215 WBIs 
provisional license holders had already been established and commenced operations, 
the applications were entertained and the orders were passed to the prejudice of the 
WBIs. It is submitted that Section 19(1) of the National Green Tribunal Act, 2010 
(hereinafter referred to as “the NGT Act”) mandates following of the principles of 
natural justice. It is submitted that though the applications for impleadment were 
made by the WBIs, the applicants were not granted an opportunity of being heard. 

24. Shri V.K. Uniyal, learned Senior Counsel submitted that the learned NGT had 
erred in using the word “allotted”. It is submitted that there is no question of 
allotment of timber to the WBIs and they are required to purchase the same from the 
open market. 

25. Shri V.K. Shukla, learned Senior Counsel submitted that the State Government 
decided to grant provisional licenses for 8 different categories of WBIs. The 
requirement of raw material for different categories of WBIs is different. It is 
submitted that the learned NGT has grossly erred in considering all categories of WBIs 
together and setting aside the licenses granted to all of them. It is submitted that the 
said industries are established in pursuance of the National Agro Forestry Policy of 
2014 and as such the learned NGT ought not to have interfered. 

26. Ms. Prerna Singh, learned counsel appears for the appellants, who have been 
granted provisional licenses for plywood (press only) category. She submits that for 
plywood (press only) industries, there is no requirement of consumption of timber 
directly. It is submitted that initially veneer is manufactured out of round/fresh 
timber. Veneer then so manufactured is glued and pressed together to manufacture 
plywood. It is submitted that the learned NGT has considered the requirement of 
timber as twice the actual requirement. She submits that in the State of Uttar 
Pradesh, veneer is manufactured in surplus, which is exported to the State of Haryana. 

27. Shri Rudraksh Gupta, learned counsel, submits that the learned NGT has failed 
to take into consideration the report of the National Poplar Commission of India. 

28. All the learned counsel appearing on behalf of the appellants, in unison, submit 
that the original applicants before the Court were not bonafide litigants. It is 
submitted that there are reasons to believe that the proceedings were initiated at the 
instance of either the existing WBIs in the State of Uttar Pradesh to prevent 
competition or they were filed at the instance of the WBIs in the State of Haryana who 
were importing timber from the State of Uttar Pradesh at cheaper rates. 

29. Shri Dhruv Mehta, learned Senior Counsel appearing on behalf of the 
respondent No. 1, on the contrary, submits that this Court has repeatedly held that 
the principles of sustainable development, the precautionary principle and the polluter 
pays principle are to be followed consistently. He raised a preliminary objection on the 
ground that in view of Section 22 of the NGT Act, the scope of an appeal before this 
Court could be limited to that of Section 100 of the Civil Procedure Code, 1908. It is, 
therefore, submitted that unless a substantial question of law is raised, the appeal 
could not be tenable. 
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30. Shri Dhruv Mehta submits that this Court vide order dated 12  December 1996 
has specifically prohibited the felling of trees in any forest, public or private. He further 
relies on the report of CEC dated 15  March 2005 to buttress his submission that 
WBIs can be permitted only if they exclusively use timber derived from poplar and 
eucalyptus species or agriculture waste products. It is submitted that the said 
guidelines also specifically provided that if the unit is found to have used any timber 
other than poplar and eucalyptus whether from a legal source or otherwise, the license 
granted to the unit shall be liable to be cancelled. He further relies on the report of 
CEC dated 12  October 2006. He submits that an assessment has to be done on the 
basis of the district-wise survey about timber availability from the TOF category. He 
submits that the said report of CEC itself would reveal that the assessment of the 
State is much less than what was initially projected by the State Government. He 
submits that unless the timber availability for the new WBIs is assessed and the SLC 
examines and recommends its approval, it is not permissible to establish new WBIs. 

31. Shri Mehta further submits that the report of CEC dated 18  April 2007, 
accepted by this Court vide its order dated 18  May 2007, would show that the 
availability of timber for WBIs in the State of Uttar Pradesh is only 45.70 lakh cubic 
meters per year. Learned Senior Counsel submits that taking into consideration the 
fact that presently many imported machines from China are being used, the capacity 
of the existing units has gone much higher and, therefore, the timber which is 
available in the State of Uttar Pradesh would not be sufficient to meet the demand of 
the existing industries. 

32. Shri Mehta submits that when SLC in its meeting dated 4  May 2018 had 
decided to get a report from IPIRTI, there was no occasion for it to review its decision 
in its subsequent meeting dated 7  September 2018. He submits that the Senior 
Officer of the Forest Department of the rank of Chief Conservator of Forest, Kanpur 
Division, Kanpur recommended that the report from IPIRTI should be obtained before 
deciding to issue the new licenses. It is submitted that the letters of the said officer 
dated 11  September 2019 and 20  April 2018 have been ignored by the SLC. 

33. Shri Dhruv Mehta further submits that Annexure-I to the 2016 Guidelines is in 
contravention of the recommendations of CEC, which takes the requirement of timber 
for plywood unit as “NIL”. 

34. The learned Senior Counsel submits that vide Notification dated 20  July 2012, 
the State of Uttar Pradesh had notified 7 species of trees in the prohibited category. 
However, vide another Notification dated 31  October 2017, the said trees were taken 
out of the prohibited category. The learned NGT had set aside the said Notification of 
2017 by order dated 11  September 2018. It is submitted that the said order of the 
learned NGT has been accepted by the State of Uttar Pradesh and a fresh notification 
has been issued on 7  January 2020, again bringing the said trees in the prohibited 
category. The learned Senior Counsel submits that while assessing the availability of 
timber, the trees under the said prohibited category have also been taken into 
consideration. He submits that if 20.75 lakh cubic meters is deducted from the 
availability of the timber, then the timber available in the State would be much less. 

35. The learned Senior Counsel further submits that the survey has not been 
conducted for all the districts and has been conducted only for 30 districts and, 
therefore, the survey itself is erroneous. 

36. The learned Senior Counsel further submits that FSI, while conducting the 
survey, has not taken into consideration the rotation period and, therefore, the survey 
is erroneous on the said count also. Learned Senior Counsel, in support of his 
submissions, relies on the judgment of this Court in the cases of Common Cause v. 
Union of India , Mantri Techzone Private Limited v. Forword Foundation , Municipal 
Corporation of Greater Mumbai v. Ankita Sinha  and Pragnesh Shah v. Dr. Arun Kumar 
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Sharma . 
37. Shri Dhruv Mehta, relying on the judgment of this Court in the case of Ankita 

Sinha (supra), submits that this Court itself has considered the learned NGT to be a 
special Tribunal and held that it will even have jurisdiction to take suo motu 
cognizance of the environmental issues. He, therefore, submits that the arguments 
made on behalf of the appellants with regard to locus are without substance. 

38. Shri Vikas Singh, learned Senior Counsel, in rejoinder, submits that the only 
distinction between the prohibited trees and non-prohibited trees is that the non-
prohibited trees can be felled without permission, whereas prohibited trees can be 
felled only in certain circumstances and only after the requisite permission is granted. 
He submits that the perusal of the FSI survey would reveal that even after the timber 
requirement for 1215 new units is taken into count, the State, still, will have 26.36 
lakh cubic meters in reserve. He submits that if the new WBIs are permitted, it would 
result in more farmers going in for agro forestry in the State, which, in turn, will 
increase the forest cover. It is submitted that said 1215 units are likely to give 
employment to around 80000 people. Learned Senior Counsel, therefore, submits that 
the impugned orders deserve to be quashed and set aside. 
EARLIER ORDERS OF THIS COURT

39. For appreciating the rival submissions, it will be apposite to refer to certain 
orders passed by this Court. 

40. This Court in the case of T.N. Godavarman (supra) passed an order on 12  
December 1996. The relevant part thereof is as under: 

“6. Each State Government should within two months, file a report regarding -
(i) the number of saw mills, veneer and plywood mills actually operating within 

the State, with particulars of their real ownership; 
(ii) the licenced and actual capacity of these mills for stock and sawing;
(iii) their proximity to the nearest forest;
(iv) their source of timber.
7. Each State Government should constitute within one month, an Expert 

Committee to assess: 
(i) the sustainable capacity of the forests of the State qua saw mills and timber 

based industry; 
(ii) The number of existing saw mills which can safely be sustained in the State;
(iii) The optimum distance from the forest, qua that State, at which the saw mill 

should be located.” 
41. Vide subsequent order dated 4  March 1997 , this Court directed thus: 

“6. All unlicensed saw mills, veneer and plywood industries in the State of 
Maharashtra and the State of Uttar Pradesh are to be closed forthwith and the State 
Government would not remove or relax the condition for grant of permission/licence 
for the opening of any such saw mill, veneer and plywood industry and it shall also 
not grant any fresh permission/licence for this purpose. The Chief Secretary of the 
State will ensure strict compliance of this direction and file a compliance report 
within two weeks.” 
42. Vide order dated 9  May 2002, this Court constituted CEC for monitoring of the 

implementation of the orders passed by this Court and for placing non-compliances of 
the cases before it. 

43. Vide order dated 29  October 2002 , this Court further directed thus: 
“44. No State or Union Territory shall permit any unlicensed sawmills, veneer, 

plywood industry to operate and they are directed to close all such unlicensed unit 
forthwith. No State Government or Union Territory will permit the opening of any 
sawmills, veneer or plywood industry without prior permission of the Central 
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Empowered Committee. The Chief Secretary of each State will ensure strict 
compliance with this direction. There shall also be no relaxation of rules with regard 
to the grant of licence without previous concurrence of the Central Empowered 
Committee. 

45. It shall be open to apply to this Court for relaxation and or appropriate 
modification or orders qua plantations or grant of licences.” 
44. Vide order dated 1  September 2006, this Court allowed licenses to be issued 

to the closed sawmills, Veneer and Plywood units as per availability of timber and 
eligibility and seniority as per CEC recommendation. 

45. In pursuance of the orders passed by this Court, SLC was constituted by the 
State of Uttar Pradesh for verification and compilation of information about closed 
WBIs. 

46. The FSI conducted its assessment and assessed the annual availability of wood 
from TOF in the State of Uttar Pradesh at 55.61 lakh cubic meters vide report dated 3  
April 2007. 

47. On the basis of the report of the FSI, the SLC assessed the annual availability of 
timber for WBIs from TOF at 53.01 lakh cubic meters. CEC further reduced the same 
to 43.70 lakh cubic meters. However, it added 2.00 lakh cubic meters per year as 
timber available from government forests, and, therefore, assessed the annual 
availability of timber at 45.70 lakh cubic meters. 

48. It is to be seen that in its report itself, the CEC included 17.77 lakh cubic 
meters of timber from the prohibited species. This Court considered the report of CEC 
and passed the following order on 18  May 2007: 

“The matters relate to Saw Mills, Plywood and Veneer Units.
The CEC has considered the availability of wood for the industries, which was 

assessed as 43.70 lakh cu. mt from trees outside forests and 02.00 lakh cu. mt 
from Government Forests. 

It has also assessed the units into four categories.
We accept the CEC's recommendations. The Saw Mills, Plywood and Veneer Units 

may be permitted, on the basis of the recommendations made by the CEC. Licences 
may be given by the State Level Committees. 

If there are any objections regarding grant of Iicences, the parties would be at 
liberty to submit their applications before the CEC for consideration.” 
49. It could thus be seen that in 2007 itself, this Court had accepted the 

recommendations of the CEC wherein the CEC had computed the total availability of 
timber and had also taken into consideration the availability of timber from the 
prohibited category. 

50. Vide order dated 29  February 2008, this court considered the issue regarding 
the manufacturing of Medium Density Fiber board (MDF) and Particle board in the 
States of Punjab, Uttarakhand and Karnataka. While considering the same, this Court 
passed the following order: 

“The matter relates to the manufacturing of Medium Density Fiber board (MDF) 
and Particle Board in the States of Punjab, Uttarakhand and Karnataka. CEC has 
filed its report and stated that there is a growing trend to use more and more 
MDF/Particle Board in place of industrial timber. The MDF/Particle Board help in 
reducing the pressure on natural forests. The lops and tops and small wood 
available from the plantations of eucalyptus, poplar, etc. raised on the non-forest 
can be used by MDF/Particle Board plants.” 
51. In view of the permissions granted by this Court, the licenses were granted to 

the unlicensed sawmills which were closed on account of the orders passed by this 
Court taking into consideration the availability of timber between 2007 and 2010. 
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However, it is to be noted that the said licenses were granted only to the units which 
were closed and not to the new units. 

52. The matter again came up for consideration before this Court on 30  April 
2010, when this Court passed the following order: 

“(II) after meeting the requirement of the licensed wood based industry, the 
units permitted by this Hon'ble Court and the units whose category is yet to be 
finalised, the plywood/veneer units falling in category IV may be considered for 
grant of license to the extent of timber availability and strictly in the order of 
seniority, subject to the one-time payment of Rs. 9 lakhs per press in respect of the 
veneer units and compliance of the other conditions that have been stipulated. The 
one-time payment of penalty will be in addition to the normal licence fee and the 
other charges, if any, payable to the U.P. Forest Department. As decided earlier, the 
above said amount should be kept in a designated interest bearing bank account 
and should be utilized only after the scheme in this regard is approved by this 
Hon'ble Court;” 
53. It could thus be seen that this Court permitted granting of additional licenses if 

additional timber was found to be available. 
54. The CEC in its meeting held on 26  May 2010 with the SLC and representatives 

of WBIs Associations in the State of Uttar Pradesh, after taking into consideration the 
capacity of timber for Vertical Band Saw (VBS) sawmill, modified/reduced the value of 
capacity of timber for VBS sawmills upto 10 Horse Power from 540 to 270 cubic 
meters per year for the State of Uttar Pradesh in line with other States. As such, 
additional 9,58,230 cubic meters of timber became available for licenses from 3,549 
such VBS units. In view of this position between 2010 and 2015, licenses came to be 
issued by the State of Uttar Pradesh to unlicensed WBIs, which were closed earlier by 
the order of this Court, as per the criteria recommended by the CEC and accepted by 
this Court. 

55. The matter again came up for consideration before this Court on 5  October 
2015 with regard to WBIs, when this Court passed the following order: 

“CATEGORY I - MATTERS RELATING TO WOOD BASED INDUSTRIES:
We have heard Shri Harish Salve, learned amicus curiae, Shri Ranjit Kumar, 

learned Solicitor General of India, Shri K.K. Venugopal, learned senior counsel 
and other learned senior counsel/counsels. Accordingly, we pass the following 
orders: 
(i) The State Level Committees for Wood-Based Industries (“SLCs”) are, subject 

to the compliance of the prescribed guidelines and procedure, authorized to 
take decisions regarding the grant of license/permission to the wood-based 
industries; 

(ii) In each State/UT for which the SLC has so far not been constituted, the SLC 
under the Chairmanship of the Principal Chief Conservator of Forests with a 
representative of the Ministry of Environment and Forest and Climate Change 
(“MoEFCC”) and an officer of the State Forest Department/Industries 
Department not below the rank of the Chief Conservator of Forests/equivalent 
rank will immediately be constituted; 

(iii) The MoEF is authorized to issue appropriate guidelines in conformation with 
the orders and directions issued by this Court and also the existing guidelines 
to the SLCs relating to assessment of timber availability for wood-based 
industries and grant of license/permission to the wood-based industries 
including addition of new machineries and also utilization of amounts 
recovered from the wood-based industries and connected matters; 

(iv) Any person aggrieved by the decision taken by the SLC may file an appeal 
before the MoEFCC seeking appropriate relief within 60 days' time. If, for any 
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reason, any person is aggrieved by the orders so passed in the appeal, he may 
prefer an appropriate petition/application/appeal before the appropriate 
forum/Court for grant of appropriate relief(s). 
We also permit the MoEFCC to condone the delay, if any, in filing an appeal, if 

sufficient cause is made out by the applicant(s)/appellant(s)” 
56. It is thus seen that vide the said order, SLCs were authorized to take decisions 

regarding the grant of license/permission to the WBIs. Vide the said order, it was also 
directed to constitute SLC under the Chairmanship of the Principal Chief Conservator of 
Forest with a representative of MOEFCC and an officer of the State Forest 
Department/Industries Department not below the rank of the Chief Conservator of 
Forests/equivalent rank. This Court further directed the SLCs to be constituted in each 
State/Union Territory for which the SLC was not yet constituted. The MOEF was also 
authorized to issue appropriate guidelines in conformity with the orders and directions 
issued by this Court and also the existing guidelines to the SLCs relating to the 
assessment of timber availability for WBIs. Appeals could be filed before MOEFCC 
against the decision of the SLC. 
MOEFCC GUIDELINES

57. In accordance with the directions issued by this Court vide order dated 5  
October 2015, the MOEFCC issued 2016 Guidelines on 11  November 2016. The 2016 
Guidelines provided for the constitution of the SLC as well as the powers and functions 
of SLC. Under clause 4 of the 2016 Guidelines, the SLC was authorised to assess the 
availability of timber for wood based industrial units in the State/UT every five years. 
The SLC was also authorised to approve appropriate locations for setting up of wood 
based industrial units. It was also authorized to approve the name of wood based 
industrial units which may be considered for grant of fresh license or enhancement of 
the existing licensed capacity. 

58. Clause 5 of the 2016 Guidelines provides for the assessment of the availability 
of timber for wood based industrial units. It requires that the quantity of timber would 
be assessed by commissioning the study, preferably in collaboration with 
institutes/universities of repute, once in five years. Under clause 6 of the 2016 
Guidelines, the timber requirement for various units as assessed by IPIRTI was given 
in Annexure I. The said Annexure I reads thus: 

“The Indian Plywood Industry Research and Training Institute (IPlRTI), 
Bangalore an autonomous body under the Ministry of Environment, Forest and 
Climate Change has assessed the timber requirement per unit for peeling length of 
4 feet and 8 feet size in the plywood/veneer units as 5 cu.mt and 11 cu.mt. 
respectively per day on an average of 8 working hours per day. By assuming that 
the peeling units work for 8 hours per day on an average for 300 days in a year the 
normal timber requirement of the peeling length of 4 feet size in veneer units is 
1500 cu.mt. The total timber requirement for the stand alone veneer units may be 
assessed by calculating the equivalent number of 4 feet length machines and by 
taking its normal installed capacity as 1500 cu.mt. per annum. 

The timber requirement of a plywood unit may be taken as ‘nil’ on the ground 
that the round timber is used as timber in the veneer units only and that the 
plywood units are the secondary users which use the veneer as the raw material 
produced by the veneer units. The plywood units use presses of various sizes such 
as 8 × 4 × 6, 8 × 4 × 12, 8 × 4 × 15, 4 × 4 × 7, 4 × 4 × 10. A 8 × 4 × 10 
capacity press can produce upto 10 plywood pieces of 8′ × 4′ size per hour whereas 
a 8 × 4 × 15 capacity press can produce upto 15 plywood pieces of 8′ × 4′ size per 
hour and so on. The normative installed capacity of the plywood units will 
accordingly depend upon the number and the type of presses. This number and 
type of presses installed in each of the plywood unit may be assessed and 
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thereafter equivalent number or presses of 8 × 4 × 10 capacity may be calculated. 
The normative annual timber requirement for a integrated plywood unit having a 8 
× 4 × 10 capacity press may be taken as 2000 cu.mt. per annum, and accordingly 
the total requirement of timber for the plywood units should be calculated.” 
59. It could thus be seen that even as per the assessment of the IPIRTI, the timber 

requirement of a plywood unit is required to be taken as ‘NIL’ on the ground that the 
round timber is used as timber in the veneer units only and that the plywood units are 
the secondary users which use the veneer as raw material. It could thus be seen that 
the plywood units use presses of various sizes. 

60. In pursuance of the 2016 Guidelines, the SLC was reconstituted in the State of 
Uttar Pradesh under the Chairmanship of Principal Chief Conservator of Forest/Head of 
Forest Department on 17  May 2017. Vide Notification dated 11  September 2017, 
the MOEFCC amended the 2016 Guidelines. 

61. Subsequently, in accordance with the 2016 Guidelines, the SLC assessed the 
availability of timber for WBIs in the State of Uttar Pradesh, through the FSI. For 
assessing the availability of timber, the FSI conducted a survey and arrived at the 
annual potential production of timber from TOF in rural areas of all the districts of the 
State. FSI assessed the annual potential production from TOF at 77.74 lakh cubic 
meters. Subsequent to the survey and assessment, the SLC in its meeting dated 4  
May 2018 considered the matter for grant of license to various WBIs. The SLC decided 
to get the reassessment done by IPIRTI to determine the correct number of new 
licenses to be issued to WBIs under different categories against the available timber. 
However, subsequently, the SLC, in its meeting dated 7  September 2018, found that 
IPIRTI had not done any new study/assessment of the consumption of timber by 
various WBIs in any State/Union Territory. It was also found that the State of Haryana 
had adopted the timber consumption figures based on the CEC figures of 2007. It was 
therefore unanimously resolved by the SLC that there was no need for any fresh 
study/assessment for the consumption of timber by WBIs to be conducted by IPIRTI 
and to adopt the figures for WBIs as were referred to in the 2016 Guidelines. It further 
found that the CEC in its meeting dated 26  May 2010 had reduced the annual 
consumption of timber of sawmills upto 10 Horse Power or less HP to 270 cubic meters 
from 540 cubic meters. 

62. On the basis of the decision of the SLC, e-lottery was held. After following the 
procedure, provisional licenses were issued to 1215 successful applicants in 8 
categories of WBIs in February and March 2019. After the issuance of provisional 
licenses, on 1  March 2019, the State Government issued a Notice with regard to 
grant of provisional licenses to the newly selected WBIs which came to be challenged 
before the learned NGT by way of filing the aforesaid Original Applications by the 
respondents. The learned NGT after passing various interlocutory directions finally 
passed the impugned order and quashed and set aside the notice dated 1  March 
2019 issued by the State Government and provisional licenses given in pursuance 
thereof. As such we are required to examine the correctness of the decision of the 
learned NGT. 
CONSIDERATIONS

63. The learned NGT while passing the impugned order has set aside the notice of 
the State of Uttar Pradesh on the following grounds: 

(1) that the WBIs can be allowed to operate only after ensuring timber and raw 
material availability to sustain such industries and this has to be determined in 
actual terms and not on mere assumptions; 

(2) that it is difficult to accept the stand of the State of Uttar Pradesh that there 
was availability of timber/raw material to sustain the new WBIs; 

(3) that it is the stand of the State of Uttar Pradesh that the total potential 
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availability of timber per year in the State of Uttar Pradesh is 80.30 lakh cubic 
meters, which includes 2.56 lakh cubic meters from the Government forests and 
77.74 lakh cubic meters from TOF. Out of 80.30 lakh cubic meters, 71.8 lakh 
cubic meters were stated to be available from 22 species and 8.50 lakh cubic 
meters from the other species. Out of 22 species, there are 10 species that are 
prohibited from felling and as such, 20.75 lakh cubic meters from these 10 
species are liable to be excluded; 

(4) that the major contribution is from Eucalyptus (28 lakh cubic meters) and 
Poplar species (15 lakh cubic meters), a total of which is 43 lakh cubic meters. 
Thus, the figure is not actual but presumptive; 

(5) that the standard error percentage adopted by the FSI is not correct and is 
much higher; 

(6) that the total availability of timber for consumption including that from the 
government forests would not be more than 40-45 lakh cubic meters per year; 

(7) that the potential availability of 77.74 lakh cubic meters from TOF as given in 
the affidavit has been overestimated. 

64. It is to be noted that after this Court allowed the licenses to be issued to the 
closed sawmills vide order dated 1  September 2006, the SLCs were constituted. The 
permissions were to be granted on the recommendations of the CEC. Vide order dated 
18  May 2007, this Court had also accepted the recommendation of the CEC. Vide 
another order dated 30  April 2010, this Court permitted additional licenses to be 
granted if additional timber was available. Accordingly, licenses were granted between 
2010 and 2015. Vide subsequent order dated 5  October 2015, this Court allowed the 
grant of license/permission to unlicensed WBIs in the country. This Court had directed 
the reconstitution of the SLCs for WBIs. In pursuance of the directions issued by this 
Court, the 2016 Guidelines were issued by the MOEFCC. As per the 2016 Guidelines, 
the SLC was reconstituted in the State of Uttar Pradesh on 17  May 2017. 

65. One of the duties which was cast upon the SLC was to assess the availability of 
timber for wood based industrial units in the State. The SLC was to assess the 
availability of timber by commissioning studies, preferably in collaboration with 
institutes/universities of repute, once in five years. In accordance with the 2016 
Guidelines, the FSI conducted the survey and submitted its report in March 2018. It 
will be relevant to refer to the relevant part of the Foreword of the said report of the 
FSI. 

“In the recent past, a number of requests were received for establishment of 
wood based industries in the state for which the raw material would come from 
outside the forest areas. Since accurate assessment of TOF is needed for effective 
planning & management, Uttar Pradesh Forest Department requested FSI to make 
Agro-Climatic zone wise assessment on the basis of inventory already done during 
its regular course of inventory conducted in the State. As per the final report, the 
total stems as estimated from the study is 299.43 million with a volume of 79.40 
m. cum. The total yield in the Uttar Pradesh is estimated 7.8 million cum. 

The report gives an assessment of the growing stock existing outside state forest 
reserves. The report has also indicated district-wise, species-wise and girth class-
wise number of stems and volume in each Agro-Climatic Zone wise of inventoried 
districts. I am confident that this report would provide useful data for arriving at 
informed policy and programme interventions to give a fillip to forestry sector in the 
state besides providing benchmark data for tree crop in non-forest area.” 
66. After conducting the survey, the FSI has come to a finding that the State of 

Uttar Pradesh had an annual potential production of 77,74,521 cubic meters of timber. 
For conducting the survey, the FSI acquired satellite data for the inventoried districts 
of Uttar Pradesh State from National Remote Sensing Centre, Hyderabad. The entire 
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gambit of scientific methodology was applied. The data processing was carried out 
independently for all the inventoried districts of Uttar Pradesh. It will be relevant to 
refer to the following part of the report of the FSI: 

“The data processing was carried out independently for all the inventoried 
districts of Uttar Pradesh. Estimates of stems per ha and volume per ha were 
generated according to species and diameter class for block, linear and scattered 
stratum under each district. Estimated stems and their volumes were generated 
according to species and diameter class by aggregating stem per hectare and 
volume per hectare over the entire Rural CNF Area of each stratum for each district 
by combining the estimated stems and volumes under block, linear and scattered 
stratum. By aggregating the estimates of stems and volume of all the three strata, 
the estimates of stems and volumes according to species and diameter class has 
been prepared for Rural area separately.” 
67. The FSI had also divided the State of Uttar Pradesh into 9 Agro-climatic zones 

to generate the estimate of growing stock and annual potential production. District-
wise production was estimated before concluding that 77,74,521 cubic meters of 
timber was the annual potential production. The contention of the respondents that 
the rotation method was not applied is totally incorrect. It will be relevant to refer to 
paragraph 5.4 of the said report, which reads thus: 

“5.4 Estimates of Annual Potential Production of Wood from TOF (Rural)
Yield of a forest depends on several factors such as its structure, growth, density, 

productive capacity of site etc. The estimate of yield been generated for rural area 
using growing stock estimates. The Uttar Pradesh Forest Department was supplied 
the complete list of tree species which were found in the survey. The Uttar Pradesh 
Forest Department was asked to indicate tree species being used as ‘timber’ and 
‘non timber’ and rotation period of specified timber species. The Uttar Pradesh 
Forest Department informed that they do not have rotation period of all 
species and requested Forest Survey of India to use their rotation period 
used for estimation of annual potential production of wood. The species are 
arranged into two groups; one containing the species having timber values and 
another containing rest by agro-climatic zone wise. The yield has been calculated 
using Von Mentel formula as given below: 

Yield= 2GS/R
Where GS : Growing Stock

R : rotation period
Using the information of timber value, growing stock and rotation period in the 

above mentioned formulae species wise yield were calculated. The Agro-Climatic 
Zone wise yield has been given in Annexure-11.” 

[emphasis supplied]
68. The standard error was also determined by applying the appropriate scientific 

method. 
69. The FSI, hence, considered various aspects before concluding and submitting 

its 101 page report. 
70. It could thus be seen that the estimation as arrived at by the FSI was by 

applying a proper and adequate scientific method. 
71. However, it is surprising that the learned NGT has brushed aside such a 

scientific exercise by merely observing that the figures arrived at were by estimation 
and not realistic. 

72. The FSI has published a paper on “Trees Outside Forest Resources in India”. 
The contributors to the said paper are (1) Dr. Subhash Ashutosh, DG, FSI; (2) Prakash 
Lakhchaura, DDG, FI, (3) Kamal Pandey, DD, FI; (4) Dr. Sourav Ghose, Proj. Scientist 

-----------------------------------------------------------------------------------------------------------------------------------------------------------
© 2023 EBC Publishing Pvt. Ltd., Lucknow.
SCC Online Web Edition: http://www.scconline.com
Printed For: Ms. Sudeshna Guha Roy Vidhii Partners
Page 12         Friday, January 20, 2023
SCC Online Web Edition, © 2023 EBC Publishing Pvt. Ltd. 1031030



D; (5) Sushila Tripathi; and (6) H.K. Tripathi. The paper shows that the timber and 
panel products of TOF origin have emerged as the major alternative to timber from 
forests and thus TOF have significantly obviated pressure from forests. The report 
shows that, the extent of TOF in the country has been assessed at 29.38 m hectare, 
which is around 8.94% of the total geographical area of the country. The report further 
shows that based on the recommendations of the National Commission on Agriculture 
(NCA, 1976), the Government of India launched a social forestry program in the late 
seventies on a large scale. The paper further shows that, these days satellite data in a 
wide range of spectral, spatial, radiometric and temporal resolutions are available from 
various Remote Sensing Agencies of several countries. It further shows that there has 
been a rapid advancement in the development of digital image processing software. It, 
therefore, observes that the desired mapping of natural resources with reasonable 
accuracy is possible. The report refers to the methodology of assessment of TOF in 
different countries of the world and refers to various authorities. It refers to different 
types of methodologies used for different periods; the first one being from 1991 to 
2001; the second period being from 2001 to 2016; and the third period being from 
2016 onwards. The report shows that the State of Maharashtra has the highest 
potential annual yield of timber in India followed by the States of Uttar Pradesh and 
Karnataka. 

73. It will be relevant to refer to the conclusion of the said paper, which is as 
follows: 

“5. Conclusion
TOF play a significant role in the socioeconomic lives of people both in rural and 

urban areas of the country by enriching the people and society at large 
economically as well as ecologically. The management of TOF assumes high 
significance in the country for realizing much higher potential which it offers in 
generating wood based economy and ecosystem services including carbon 
sequestration. Periodic assessment of TOF resources including its spatial 
distribution is prerequisite for its scientific management in the country. FSI is 
mandated with this task however there is need for continuous improvement in the 
methodology and inclusion of more number of variables in the assessment. The 
organization will have to be further strengthened particularly in terms of man 
power, to address the emerging information needs on TOF. There has been regular 
refinement in methodologies in the last three decades to quantify TOF resources 
using various statistical designs and estimates with better precision. The 
advancement of technologies in the field of remote sensing, satellite image 
processing and availability of high resolution satellite data made the methodology 
much precise and easier. The progression of science may further refine the existing 
method of TOF assessment in near future. 

TOF also act as an important source for timber and fuel wood to meet the 
demands of fast growing population of the country. There is a need to put focus on 
increasing the growing stock per hectare or yield of TOF by better management and 
planning. There is also a need for a separate policy on TOF to ensure its expansion 
and sustainable management for multiple ecological benefits, timber production, 
carbon sequestration and for obviating pressure from the natural forests. 

Occupying nearly 9% of the geographical area of the country, TOF are significant 
natural, renewable resource which make vital contribution to the agro-ecology, socio
-economy of the rural areas, environmental amelioration in the urban areas and 
feed wood based industries with the raw material and thus generate significant 
employment. TOF form a nearly 38% of the carbon sink in forest & tree cover of the 
country. TOF offers the path for achieving the national policy goal of 33% of forest & 
tree cover in the country. Through expansion of TOF, particularly in agro-forestry 
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and on culturable waste lands, India can substantially increase its carbon sink to 
achieve its international commitments of NDC and LDN by 2030.” 
74. It could thus be seen that the FSI has also emphasized the need of promoting 

TOF. It has been observed that TOF are significant natural, renewable resources which 
make vital contributions to the agro-ecology, socio-economy of the rural area, and 
environmental amelioration in the urban area and feed WBIs with raw material and 
thus generate significant employment. 

75. It is our considered view that, when the estimation was done by the FSI by 
applying the scientific method and had arrived at the conclusion based on satellite 
data, such a report could not have been brushed aside by the learned NGT lightly. 

76. Insofar as the finding of the learned NGT that the survey also takes into 
consideration the prohibited trees, the felling of which is not permissible, it will be 
relevant to note that the Notification dated 7  January 2020 issued by the 
Government of Uttar Pradesh provides that the prohibited trees shall not be felled till 
31  December 2025 except under unavoidable circumstances, such as when a tree is 
dead or dying or it constitutes a danger to persons or property, or its felling is 
necessary for executing development work approved by the Government, or if the fruit 
bearing capacity of such tree has declined substantially. Such trees cannot be felled 
unless permission to fell such tree has been obtained in writing from the competent 
authority. The tree owners are also required to maintain 10 trees in place of each tree 
felled. It is thus clear that there is no absolute prohibition for felling the trees which 
are in the prohibited category. However, the same can be done only in exceptional 
circumstances. 

77. It is to be noted that the prohibited trees also include trees like Mango, Jamun, 
etc. which are fruit bearing trees. After a particular number of years, the fruit bearing 
capacity of such trees drastically reduces and as such, the farmers normally fell such 
trees and go in for replantation of the orchard. Apart from that, it is to be noted that 
the CEC itself approved the availability of timber for the State of Uttar Pradesh in its 
report dated 19  April 2007, which included 17.77 lakh cubic meters of prohibited 
trees. The said report of the CEC was approved by this Court vide its order dated 18  
May 2007. 

78. It is further to be noted that in pursuance of the order of the learned NGT dated 
28  March 2019, a Committee of Experts [Joint Committee comprising of 
representative of Principal Secretary (Forest), U.P. and Principal Chief Conservator of 
Forest, U.P.] had submitted its report on 3  August 2019. Not only this, but in 
pursuance of the directions issued by the learned NGT on 18  December 2019, 
another detailed affidavit was filed on behalf of the State Government on 21  January 
2020, giving therein the details about the availability of timber. It was specifically 
stated in the said affidavit that eucalyptus and poplar are the main species of TOF and 
80% of the wood is derived therefrom. It was further pointed out that the farmers in 
the State of Uttar Pradesh were not getting remunerative prices and are forced to sell 
their produce at a very cheap rate mainly to middlemen. It was also pointed out that 
there would be an expected investment of about Rs. 3000 crore in the State with the 
establishment of new WBIs. The same would employ more than 80000 people, mostly 
in the rural areas of the State. However, all these factors have been ignored by the 
learned NGT. 

79. As such, the learned NGT has grossly erred in deducting the availability of 
timber from the prohibited trees. By now, it is more than settled that the Courts 
should not enter into an area that is the domain of the experts. FSI, which is 
undisputedly an expert body, had arrived at its estimation based on the scientific 
method. The learned NGT could not have sat in appeal over the opinion of the expert. 

80. It is relevant to note that MOEFCC, in pursuance of the directions issued by the 
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learned NGT had filed its opinion on 18  December 2019. It will be relevant to refer to 
paragraph 8 of the said opinion. 

“8. That based on the examination of available documents in light of the 
provisions of the Wood Based Industries (Establishment and Regulation) Rules, 
2016, MoEFCC is of the opinion that the State of U.P. has followed the Wood Based 
Industries (Establishment and Regulation) Guidelines, 2016 (as amended in 2017) 
issued by MoEFCC. The availability of wood in the State has also been assessed by 
the SLC through FSI. The Ministry is, therefore, of the view that the SLC may 
approve setting up of new industries in the State if it is satisfied that sufficient 
timber is available legally to run the new wood based industries.” 
81. The learned NGT has failed to take into consideration the stand of the MOEFCC, 

which also supported the stand of the State that sufficient timber was available legally 
to run the new WBIs. 

82. Insofar as the contention of the learned counsel for the respondents that, 
though in the meeting of the SLC dated 4  May 2018, it was decided to get the 
assessment done by IPIRTI, the SLC in its meeting dated 7  September 2018 did a 
volte-face and decided not to get the assessment done from IPIRTI, the perusal of the 
minutes of the meeting of the SLC dated 7  September 2018 would reveal that it was 
found that the IPIRTI had not done any new study/assessment of the consumption of 
timber by various WBIs in any State/Union Territory. It was noticed that, as per the 
report of the FSI, the TOF available was 77,74,522 cubic meters. Adding the timber 
available in the forest area of 2,57,273 cubic meters, the total quantity of availability 
of timber was 80,31,795 cubic meters. It is to be noted that the SLC had taken note of 
the letter dated 29  August 2018 issued by the Director, IPIRTI, where he had 
communicated that no assessment pertaining to the annual consumption of timber by 
Veneer and Plywood Industries was undertaken by the IPIRTI during the last two 
years in any State of the country. It was found that the 2016 Guidelines itself provided 
for annual consumption of timber based on the report of IPIRTI. In this premise, it 
was found that there was no need to conduct a fresh study/assessment for the 
consumption of timber by WBIs by IPIRTI. It was decided to accept the figures as 
provided in the 2016 Guidelines. 

83. It can thus be seen that the decision of the SLC for not getting the assessment 
done by the IPIRTI is based on sound reasons. When the 2016 Guidelines itself 
provided for the consumption of timber by WBIs based on the report of the IPIRTI, 
there was no purpose to again get the assessment done by IPIRTI. The scope of 
judicial review has been succinctly explained by this court in the case of Tata Cellular 
v. Union of India , which has been consistently followed in a catena of cases. This 
Court, in the said case, observed thus: 

“77. The duty of the court is to confine itself to the question of legality. Its 
concern should be: 

1. Whether a decision-making authority exceeded its powers?
2. Committed an error of law,
3. committed a breach of the rules of natural justice,
4. reached a decision which no reasonable tribunal would have reached or,
5. abused its powers.
Therefore, it is not for the court to determine whether a particular policy or 

particular decision taken in the fulfilment of that policy is fair. It is only concerned 
with the manner in which those decisions have been taken. The extent of the duty 
to act fairly will vary from case to case. Shortly put, the grounds upon which an 
administrative action is subject to control by judicial review can be classified as 
under: 
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(i) Illegality : This means the decision-maker must understand correctly the law 
that regulates his decision-making power and must give effect to it. 

(ii) Irrationality, namely, Wednesbury unreasonableness. 
(iii) Procedural impropriety. 
The above are only the broad grounds but it does not rule out addition of further 

grounds in course of time. As a matter of fact, in R. v. Secretary of State for the 
Home Department, ex Brind [[1991] 1 A.C. 696], Lord Diplock refers specifically to 
one development, namely, the possible recognition of the principle of 
proportionality. In all these cases the test to be adopted is that the court should, 
“consider whether something has gone wrong of a nature and degree which requires 
its intervention”.” 
84. Applying the aforesaid principle to the present case, it cannot be said that the 

decision-making process has been vitiated either on account of illegality, irrationality 
or procedural impropriety. 

85. With regard to the contention of Shri Dhruv Mehta, learned Senior Counsel, that 
Annexure I to the 2016 Guidelines providing the timber requirement of a plywood unit 
to be taken as “NIL” is contrary to the CEC recommendations is concerned, we do not 
find any substance in the said submission. Firstly, 2016 Guidelines have been issued 
by the MOEFCC in pursuance of the directions issued by this Court dated 5  October 
2015. In any case, the raw material for plywood industries is ‘Veneer’ and the raw 
material for veneer is ‘timber’. We find substance in the contention of the appellants 
that, if timber is to be considered again as a raw material for plywood, then it will 
amount to showing the consumption of the same timber more than once, which is, in 
fact, not consumed. It is not in dispute that veneer is a raw material for plywood, 
which is derived from timber. The same timber is used for deriving veneer and such 
veneer, which is used for manufacturing plywood, cannot be counted twice. In any 
case, as long as the 2016 Guidelines which are issued in pursuance of the directions 
issued by this Court are not set aside, the contention in that regard is without 
substance. 

86. That leads us to consider the contention of the respondents that this Court has 
repeatedly emphasized the principles of sustainable development, the precautionary 
principle and the polluter pays principle. No doubt that the protection of the 
environment is of utmost importance. It is the duty of this generation to protect the 
environment for future generations. 
CONCLUSION

87. It cannot be disputed that Section 20 of the NGT Act itself directs the learned 
Tribunal to apply the principles of sustainable development, the precautionary 
principle and the polluter pays principle. Undisputedly, it is the duty of the State as 
well as its citizens to safeguard the forest of the country. The resources of the present 
are to be preserved for the future generations. However, one principle cannot be 
applied in isolation of the other. 

88. It is necessary that, while protecting the environment, the need for sustainable 
development has also to be taken into consideration and a proper balance between the 
two has to be struck. 

89. A body having expertise in the field, i.e. the FSI, upon a scientific study, has 
concluded that there is sufficient timber available in the State of Uttar Pradesh. Not 
only that, but the respondents themselves have placed on record a project report on 
“Study to know the percentage and value of the raw material sourced through U.P. 
Forests by Plywood and Khair (Kattha) Industries in U.P.”. The said report is prepared 
by RAK Management Consultants on the instructions of the Department of Planning, 
Economic and Statistics Division, Government of Uttar Pradesh. The said report itself 
shows that the consultants, during the field survey, observed resentment among the 
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plywood manufacturers against the process of issuing new licenses to the WBIs by the 
State Government. 

90. The report further goes on to show that on average 1500-1700 trucks/tractor 
trollies of the eucalyptus and popular wood from all over Haryana, Punjab, Himachal 
Pradesh and Uttar Pradesh go to Yamuna Nagar, Haryana daily. Out of the said 
trucks/trollies, approximately 300-350 tractor trollies and some other small vehicles 
per day come from Uttar Pradesh. The report shows that approximately 5 to 6 lakh 
metric tons of timber per year is exported to Yamuna Nagar. The said material belongs 
to the western districts of Uttar Pradesh, i.e. Muzaffarnagar, Saharanpur, Shamli, 
Baghpat and Meerut. It is stated that there is no sufficient market for this produce in 
the said area. The report further finds that the western districts of Uttar Pradesh, i.e. 
Meerut, Muzaffarnagar, Saharanpur, Baghpat and Shamli, etc. do not have sufficient 
number of plywood and veneer units and as such, they are not sufficient for the entire 
farmers' produce available in the said area. The report itself shows that the western 
districts need around 80-85 plywood and veneer units. The report goes on further to 
show that there is dissatisfaction among the already existing industrialists about the 
assessment made by the FSI. 

91. It is further to be noted that the State has specifically pointed out before the 
learned NGT that on the establishment of WBIs, an investment of about Rs. 3000 crore 
was likely to be attracted in the State; employment opportunities to over 80000 
people will be available and the farmers of the State would get a more remunerative 
price. This would result in more impetus for large-scale plantation and agro-forestry. 
The State also emphasized that this will reduce dependence on traditional/cash crops 
and also reduce migration of people to urban areas. It is also emphasized that if the 
new WBIs are permitted, it will reduce the import of WBIs produce. However, all these 
aspects have not been taken into consideration by the learned NGT. 

92. It will be relevant to note that the Forest Research Institute, Dehradun, 
Uttarakhand has published ‘Country Report of Poplars and Willows Period : 2012-
2015’. The report states that the timber from poplar and willow is the backbone of 
vibrant plywood, board, match, paper and sports goods industries. The report further 
states that in tune with Indian Agroforestry Policy 2014, the plantation of poplar has 
been promoted. It further states that the Planning Commission of India has given 
special grants to certain States for the diversification of agriculture where farmers are 
advised to move away from paddy cultivation to sustain agricultural production. Poplar 
and eucalyptus are among the few trees promoted under this diversification plan. The 
report states that Poplar plays a significant role in rural development by generating 
employment for many categories of skilled, semi-skilled and unskilled workers. 

93. The paper on “Trees Outside Forest Resources in India” published by the FSI, 
cited supra, also emphasizes that TOF are significant natural, renewable resources 
which make vital contributions to the agro-ecology, socio-economic improvement of 
the rural areas, environmental amelioration in the urban areas and feed WBIs with raw 
material and thus generate significant employment. TOF form nearly 38% of the 
carbon sink in the forest and tree cover of the country. It states that TOF offers the 
path for achieving the national policy goal of 33% of forest and tree cover in the 
country. It states that through the expansion of TOF, particularly in agro-forestry and 
on culturable waste lands, India can substantially increase its carbon sink to achieve 
its international commitments of NDC and LDN by 2030. 

94. As already discussed herein above, the majority of TOF is from two species, i.e. 
Poplar and Eucalyptus. These trees are fast growing. If a market is available for the 
said trees, there will be impetus to the farmers for large scale plantations. The rotation 
in these species is quite fast. This will, in turn, increase the green coverage. We are of 
the considered view that the learned NGT has taken a lopsided view. It has failed to 
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take into consideration the concerns expressed by the State. The learned NGT has 
committed patent error in ignoring the expert's report and sitting in appeal over the 
same. The learned NGT has also failed to take into consideration the stand taken by 
the MOEFCC, which supported the stand of the State. As already discussed herein 
above, the State had emphasized many advantages of granting new licenses to WBIs. 
It was also emphasized that the timber from the State of Uttar Pradesh was being 
exported to the State of Haryana. However, none of these aspects have been 
considered by the learned NGT. We are, therefore, of the considered view that the 
impugned orders of the learned NGT are not sustainable in law. 

95. There is another reason, in our view, why the order of the learned NGT would 
not be sustainable. Though, on the date on which the review applications were 
rejected, 1215 provisional licenses were already granted and 633 units had already 
been established and commenced production, the learned NGT has passed the 
impugned order which adversely affects their interest. Either some of such industries 
ought to have been impleaded in their representative capacity or a public notice 
should have been given so that such license holders could have represented their case. 
However, the said contention is lightly brushed aside by the learned NGT by holding 
that, since the issue is related to the general decision of the State which is applicable 
uniformly to all the proposed provisional licensees, it is not necessary to consider the 
issue raised in the impleadment applications. It is more than a settled law that the 
principles of natural justice are required to be followed even in administrative actions 
when such actions adversely affect the rights of the citizens. When the learned NGT 
exercised its judicial powers, it could not have ignored the principles of natural justice, 
which, even under Section 19(1) of the NGT Act, it is bound to follow. 

96. Another aspect that needs consideration is that a serious issue was raised 
before the learned NGT by the appellants herein with regard to the credentials and 
bonafides of the original applicants. 

97. When the matter was heard by us, we too made pertinent queries to Shri Mehta 
and Shri Chahar with regard to the credentials of the applicants before the learned 
NGT. One applicant is Uday Education and Welfare Trust; the second applicant is 
Samvit Foundation and the third applicant is U.P. Timber Association. Undisputedly, 
the U.P. Timber Association was a litigant interested in the litigation. However, insofar 
as the other original applicants, i.e. Uday Education and Welfare Trust and Samvit 
Foundation, for whom Shri Dhruv Mehta and Shri Brijender Chahar, learned Senior 
Counsel are appearing, specific queries with regard to the activities undertaken by the 
said original applicants were made as to whether they were involved in any activity 
with regard to the protection of the environment; had they at least been engaged in 
promoting plantation; what were the aims and objectives of the said original 
applicants; and what are the sources of funding, etc. Shri Mehta and Shri Chahar, 
learned Senior counsel, fairly submitted that apart from the fact that they (original 
applicants) had previously filed some public interest litigations wherein orders were 
passed in their favour, they had no other information. 

98. Shri Dhruv Mehta, learned Senior Counsel has rightly relied on the judgment of 
this Court in the case of Ankita Sinha (supra) to submit that the learned NGT is 
empowered to take suo motu cognizance. This Court has held that, taking into 
consideration the nature of functions of the learned NGT, it cannot be equated with 
other Tribunals and in environmental matters, it will also have a power to take suo 
motu cognizance. However, when the credentials and bonafides of a litigant 
approaching the learned NGT are seriously raised, the same cannot be ignored. 

99. We find that before a litigant is permitted to knock the doors of justice and seek 
orders which have far reaching effects of affecting the employment of thousands of 
persons, stopping investment in the State, prejudicing the interests of the farmers; 
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the credentials and bonafides of the applicants must be tested. In the present case, 
there is scope to infer that the litigation could be at the behest of the existing WBIs 
who wanted to avoid competition and continue to get raw material at a cheaper rate. 
There is also scope to infer that it could be at the behest of the WBIs in the adjoining 
Yamuna Nagar district of Haryana where lakhs of tons of timber is exported from the 
State of Uttar Pradesh. There is scope to infer that it could be in the interest of 
middlemen who are engaged in exporting timber from Uttar Pradesh to Haryana. We 
would, therefore, only request the learned NGT that, when credentials and bonafides of 
such litigants are seriously raised and when entertaining the grievance of such 
litigants, which is likely to adversely affect the rights of many, it should ensure the 
bonafides and credentials of such litigants. 

100. Though we are allowing the appeals, setting aside the orders of the learned 
NGT, and upholding the action of the State Government in granting licenses, we would 
like to remind the State and its authorities that it is their duty to protect the 
environment. The State and its authorities should ensure that necessary steps are 
taken for arresting the problem of declining forest and tree cover. The State and its 
authorities should make meaningful and concerted efforts to ensure that the green 
cover in the State of Uttar Pradesh is not reduced and to ensure that it increases. 

101. The conservation of forest plays a vital role in maintaining the ecology. It acts 
as processors of the water cycle and soil and also as providers of livelihoods. As such, 
preservation and sustainable management of forests deserve to be given due 
importance in formulation of policies by the State. In this regard, it will be apposite to 
refer to certain earlier pronouncements of this Court. 

(a) In the case of Samatha v. State of A.P. , a three-Judge Bench of this Court after 
referring to the earlier judgment in the case of State of H.P. v. Ganesh Wood 
Products  observed that, even while considering the grant of renewal of mining 
leases, the provisions of the Forest (Conservation) Act, 1980 and the 
Environment (Protection) Act, 1986 would apply. This Court held that the MOEF 
and all the States have a duty to prevent mining operations affecting forests. It 
further observed that, whether mining operations are carried on within the 
reserved forest or other forest area, it is their duty to ensure that the industry or 
enterprise does not denude the forest to become a menace to human existence 
nor a source to destroy flora and fauna and biodiversity. It has further been held 
that if it becomes inevitable to disturb the existence of forests, there is a 
concomitant duty upon the State to reforest and restore the green cover and to 
ensure adequate measures to promote, protect and improve both man-made and 
natural environment, flora and fauna as well as biodiversity. It further held that 
there can be no distinction between government forests and private forests in 
the matter of forest wealth of the nation and in the matter of environment and 
ecology. 

(b) In the case of Essar Oil Ltd. v. Halar Utkarsh Samiti , this Court discussed the 
need for a balance between the economic and social needs and development on 
the one hand and environment considerations on the other. It was observed that 
laws on environment should be to create harmony between the two since neither 
one can be sacrificed at the altar of the other. In this regard, the observations of 
this Court in the case of Indian Council for Enviro-Legal Action v. Union of India  
were quoted as under: 

“While economic development should not be allowed to take place at the 
cost of ecology or by causing widespread environment destruction and 
violation; at the same time, the necessity to preserve ecology and 
environment should not hamper economic and other developments. Both 
development and environment must go hand in hand, in other words, there 
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should not be development at the cost of environment.” 
(c) In the case of Maharashtra Land Development Corporation v. State of 

Maharashtra  reference was made to Glanrock Estate Private Limited v. State of 
Tamil Nadu  wherein it was observed as under: 

“27. …. Forests in India are an important part of the environment. They 
constitute [a] national asset. In various judgments of this Court delivered by 
the Forest Bench of this Court in T.N. Godavarman Thirumulpad v. Union of 
India (Writ Petition No. 202 of 1995), it has been held that ‘intergenerational 
equity’ is part of Article 21 of the Constitution. 

28. What is intergenerational equity? The present generation is answerable 
to the next generation by giving to the next generation a good environment. 
We are answerable to the next generation and if deforestation takes place 
rampantly then intergenerational equity would stand violated. 

29. The doctrine of sustainable development also forms part of Article 21 of 
the Constitution. The ‘precautionary principle’ and the ‘polluter pays principle’ 
flow from the core value in Article 21. 

30. The important point to be noted is that in this case we are concerned 
with vesting of forests in the State. When we talk about intergenerational 
equity and sustainable development, we are elevating an ordinary principle of 
equality to the level of overarching principle.” 

(d) Of course, one cannot ignore one of the several dicta of this Court in T.N. 
Godavarman Thirumulkpad v. Union of India  wherein this Court enunciated the 
definition of “forest” in the following words: 

“4. The Forest Conservation Act, 1980 was enacted with a view to check 
further deforestation which ultimately results in ecological imbalance; and 
therefore, the provisions made therein for the conservation of forests and for 
matters connected therewith, must apply to all forests irrespective of the 
nature of ownership or classification thereof. The word “forest” must be 
understood according to its dictionary meaning. This description covers all 
statutorily recognised forests, whether designated as reserved, protected or 
otherwise for the purpose of Section 2(i) of the Forest Conservation Act. The 
term “forest land”, occurring in Section 2, will not only include “forest” as 
understood in the dictionary sense, but also any area recorded as forest in the 
Government record irrespective of the ownership. This is how it has to be 
understood for the purpose of Section 2 of the Act. The provisions enacted in 
the Forest Conservation Act, 1980 for the conservation of forests and the 
matters connected therewith must apply clearly to all forests so understood 
irrespective of the ownership or classification thereof…” 

102. Though we find that for the sustainable development of the State and on 
account of the availability of the timber, sanction of granting licenses can be permitted 
to continue, however, as a responsible State, it needs to ensure that environmental 
concerns are duly attended to. We, therefore, direct the State Government to ensure 
that while granting permission for felling trees of the prohibited species, it should 
strictly ensure that the permission is granted only when the conditions specified in the 
Notification dated 7  January 2020 are satisfied. The State Government shall also 
ensure that when such permissions are granted to the applicants, the applicants 
scrupulously follow the mandate in the said notification of planting 10 trees against 1 
and maintaining them for five years. 

103. In the result, the appeals are allowed. The impugned orders passed by the 
learned National Green Tribunal, Principal Bench, New Delhi in Original Application 
Nos. 313, 335 and 396 of 2019 as well as in the Review Applications are quashed and 
set aside. 
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104. Pending applications, if any, shall stand disposed of. No costs. 
———
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2022 SCC OnLine SC 120

In the Supreme Court of India
(BEFORE D.Y. CHANDRACHUD AND BELA M. TRIVEDI, JJ.)

Kantha Vibhag Yuva Koli Samaj Parivartan Trust and Others … 
Appellants;

Versus
State of Gujarat and Others … Respondents.

Civil Appeal No. 1046 of 2019
Decided on January 21, 2022

The Judgment of the Court was delivered by
D.Y. CHANDRACHUD, J.:— Admit. 
2. This appeal under Section 22 of the National Green Tribunal Act 2010  arises 

from a judgment and order of the Principal Bench of the National Green Tribunal  
dated 28 September 2018, by which it dismissed OA No 81 of 2014 (WZ). 

3. OA No 81 of 2014 (WZ), instituted under Sections 14 and 15 of the NGT Act, was 
pending before the NGT for nearly four years since July 2014. It had been filed by the 
appellants, who are environmental organisations and individuals directly affected by 
the degradation of the environment in the area in question. The OA pertained to the 
issue of the dumping of unsegregated and untreated Municipal Solid Waste  at an 
open landfill site admeasuring 188 hectares at Survey No 111/A, Block No 177, Khajod 
Village, Taluka Choryasi in the district of Surat, which is surrounded by thirty-five 
villages. The landfill site had been set up by the fourth respondent, Surat Municipal 
Corporation , which had started dumping 850 Metric Tonnes of waste per day on 24 
January 2003. The extent of dumping increased to 1600 Metric Tonnes of waste per 
day by 16 January 2014. It was alleged, inter alia, that the dumping of waste in the 
open area without prior treatment was in violation of the Municipal Solid Waste 
(Handling and Management) Rules 2000 and Bio Medical Waste (Management and 
Handling) Rules 1998. Further, while SMC had been issued multiple warnings during 
site visits and inspections, the situation did not improve. It was alleged that the waste 
disposal led to an irreversible contamination of local water bodies and ground water, 
caused severe air pollution due to the burning of waste, damaged the ecology of the 
nearby villages and was affecting the health of the citizens and livestock in the 
vicinity. The appellants sought directions, inter alia, for : (i) restraining the dumping 
of MSW at the landfill site; (ii) restoration of the environment in the surrounding 
areas; (iii) restitution of the landfill site to its original condition; (iv) compensation to 
all those affected in the nearby villages upon determination of damages by a 
committee set up to assess the landfill site; and (v) implementation of the Solid 
Waste Management Rules 2016 . 

4. The Western Zone Bench of the NGT issued notice on 8 August 2014. A series of 
orders emanated from the Western Zone Bench of the NGT in connection with the 
issues raised. It would suffice to note a few of those orders: 

(i) On 20 March 2015, the NGT noted that “prima facie there is ring of truth in the 
averments made by the Applicants, to indicate that MSW plant, is being 
mismanaged” and that the burning of the untreated MSW was causing severe air 
pollution affecting the health of the residents of the nearby villages. Interim 
directions were issued to prevent this from taking place during the pendency of 
the OA; 

(ii) On 22 December 2015, the NGT again reproached SMC for not preparing a 
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proper action plan and audit for the management of MSW in the district of Surat. 
However, on the appellant's issue of their participation in the management of the 
landfill site, the NGT noted that it would be decided during the final hearing; 

(iii) On 7 March 2016, the NGT directed the Commissioner of SMC to be present and 
to provide a statement on the following issues : (a) extent of waste collected, 
treated and disposed of in accordance with the mandate of the Municipal Solid 
Waste (Handling and Management) Rules 2000; (b) the officers who have failed 
to enforce the Rules and have failed to comply with the directions of the NGT; (c) 
the time schedule within which proper waste management will be done in the 
area in terms of the Rules; and (d) filing an undertaking that waste management 
shall be done in letter and spirit; 

(iv) On 16 May 2017, the NGT noted that in pursuance of its previous directions, 
SMC had filed an affidavit indicating, inter alia, the action plan which it proposed 
to execute for handling the problem of MSW within its jurisdiction. The NGT was 
informed that the issue pertaining to the closure of the Khajod dumping site was 
pending before the Standing Committee of SMC. Hence, the NGT directed the 
Standing Committee to take a decision and issue a work order for commencing 
the work of the closure of the open dumping site within a month. Moreover, SMC 
was directed to place on the record the details of the lands where the projects 
are to be commissioned; 

(v) On 19 September 2017, a statement was made on behalf of SMC that it is under 
an obligation to comply with the SWM Rules and that the site at Khajod is 
designated for a landfill, an MSW processing plant and a waste-to-energy plant 
of 100 TPD on a public-private partnership basis; 

(vi) Pursuant to the order of the NGT dated 19 September 2017, the appellants 
formulated certain action points for implementation of the SWM Rules. On 26 
September 2017, an undertaking was filed on behalf of SMC by the Municipal 
Commissioner setting out the steps which would be taken for dealing with MSW, 
transportation, storage, and processing as well as on other related matters. The 
undertaking stipulated that there shall be no landfilling or dumping of 
unprocessed and unsegregated MSW after two years subject to “100% working of 
the Solid Waste Processing Plant” and certain other conditions; 

(vii) On 6 November 2017, an order was passed by the NGT setting out that it 
would be hearing SMC, inter alia, on the qualified nature of the undertaking 
which was furnished by it, having regard to the SWM Rules and on the proposed 
use of the Khajod landfill site despite its potential as a landfill site being 
concluded. The NGT also indicated that it would be hearing submissions on the 
commissioning of the waste-to-energy plant and the waste-to-compost plant 
within a given time frame; 

(viii) An order was passed by the NGT on 5 December 2017, dealing particularly 
with the issue of quantification of compensation to the farmers due to the 
damage caused by the burning of solid waste and ground water pollution; 

(ix) On 2 July 2018, the NGT issued directions stating that the submissions which 
were urged before it by SMC were unacceptable. The NGT declined to accept the 
contention that the waste-to-energy plant could only be completed by December 
2019, and directed that it ought to be completed by March 2018; and 

(x) On 17 July 2018, the NGT noted that SMC's current action plan prima facie did 
not fulfill the requirements of Clause J of Schedule-I of the SWM Rules in relation 
to closure and rehabilitation of old dumping sites and legacy waste. Hence, it 
directed SMC to file an affidavit recording its compliance. 

5. A considerable amount of judicial time and attention was entailed during the 
course of the hearings associated with the above orders. Earlier Benches of the NGT at 
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the Western Zone Bench had been monitoring the status of compliance with the SWM 
Rules. The NGT was seized with diverse aspects pertaining to the disposal of MSW by 
SMC, including the modalities which have to be followed while commissioning projects 
in the future for the conversion of waste to energy. 

6. Rather surprisingly, when the proceedings came up on 28 September 2018 
before the Principal Bench of the NGT, the OA was disposed of on the ground that in 
another OA - OA No 606 of 2018 - the NGT had constituted Apex, Regional and State 
Level Committees to monitor the implementation of the SWM Rules. The OA filed by 
the appellants was thus closed with liberty to represent the case and ventilate all 
grievances before the appropriate committee. For convenience of reference, the order 
passed by the NGT is extracted below: 

“As this OA relates to implementation of Solid Waste Management Rules, 2016, 
we are of the considered opinion that it is covered by the order passed by the larger 
Bench of the Tribunal dated 20  August, 2018 in OA No 606 of 2018. 

The Applicant would be at liberty to represent its case and ventilate all grievance 
before the Committee which shall look into it and finally decide the same. 

Consequently, OA No 81 of 2014 stands disposed of. There shall be no order as 
to cost.

M.A. No. 1392 of 2018 and 1393 of 2018
These Applications do not survive for consideration as the main Application has 

been decided and are accordingly dismissed.” 
7. At this juncture, it is also important to elaborate on NGT's judgment and order 

dated 31 August 2018 in OA No 606 of 2018. Those proceedings arose from writ 
petitions filed before this Court in relation to the proper implementation of SWM Rules 
across the country, which were later transferred to the NGT. The NGT noted in its 
decision that though it had earlier issued directions for the implementation of the SWM 
Rules, they had not been complied with. Later, in a meeting organised by the Central 
Pollution Control Board with all the States and Union Territories, it was recommended 
that the NGT should form Apex, Regional and State Level Committees for the 
implementation of the SWM Rules and the directions issued by the NGT, and that 
these Committees should submit quarterly reports to the NGT. Thus, the NGT directed 
the following: 

(i) The Apex Monitoring Committee was set up for one year, till further orders. Its 
role was to interact with the relevant Ministries and the Regional Monitoring 
Committees, and it could formulate guidelines/directions which may be useful to 
the Regional Monitoring Committees and the States/Union Territories. It was to 
meet preferably every month, and also preferably meet the Regional Monitoring 
Committees once a month. It shall then submit its report to the NGT every 
quarter. Further, it was also directed that the Committee set up a website for 
dissemination of information, so as to enable public participation; 

(ii) The Regional Monitoring Committees were set up for one year, till further orders, 
for each zone - North, East, West, South and Central. They were to ensure 
effective implementation of the SWM Rules, and that mixing of biomedical waste 
with MSW does not take place and bio-medical waste is processed in accordance 
with the Bio-Medical Waste Management Rules 2016. The Committees were to 
preferably meet every week, and meet the Apex Monitoring Committee, have 
inter se interactions and meet the States when necessary. They were to submit 
their reports to the Apex Monitoring Committee twice a quarter, and also submit 
a report to the NGT after the first quarter. Much like the Apex Monitoring 
Committee, the Regional Monitoring Committees were also directed to set up 
websites; and 

(iii) The State Level Committees were set up for one year, till further orders, for 
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each State and Union Territory. They were to preferably meet with local bodies 
once every two weeks, and the local bodies were to furnish them reports twice a 
month. They were to decide on technical and policy issues in accordance with the 
SWM Rules and consistent with the directions of Apex and Regional Monitoring 
Committees. Further, they were to send their reports to the Regional Monitoring 
Committee on a monthly basis. It was also directed that public involvement may 
be encouraged and status of MSW be placed in the public domain. 

8. The NGT directed that the Committees would be at liberty to issue directions for 
execution of the orders of the NGT to any authority. 

9. Ms. Shilpa Chohan, learned Counsel appearing on behalf of the appellants, has 
submitted that relegating the appellants to a committee was wholly inappropriate 
having regard to the progress which had been achieved by the Western Zone Bench of 
the NGT in unravelling various aspects of the case. Moreover, it is urged that the 
jurisdiction to provide restitution and award compensation is entrusted to the NGT and 
hence, it was not appropriate or proper to dispose of the OA by relegating the decision 
to a committee. 

10. On the other hand, Mr. Tejas Patel, learned Counsel appearing on behalf of 
SMC, submits that the appellants have produced absolutely no material on the basis of 
which a claim for compensation can be made. Moreover, it was urged that they have a 
remedy of ventilating their grievances before the appropriate committee. 

11. The OA was filed by the appellants under Sections 14 and 15 of the NGT Act. 
Section 14  of the NGT Act vests the NGT with jurisdiction over all civil cases where a 
substantial question relating to the environment is involved, and such question arises 
out of the implementation of the enactments specified in Schedule I to the statute. 
Sub-Section (1) of Section 15 is in the following terms: 

“15. Relief, compensation and restitution.—(1) The Tribunal may, by an 
order, provide,— 

(a) relief and compensation to the victims of pollution and other environmental 
damage arising under the enactments specified in the Schedule I (including 
accident occurring while handling any hazardous substance); 

(b) for restitution of property damaged;
(c) for restitution of the environment for such area or areas,
as the Tribunal may think fit.”

12. In Mantri Techzone (P) Ltd. v. Forward Foundation , a three-Judge Bench of this 
Court outlined that Section 15(1)(c) of the NGT Act entrusts broad powers to the NGT. 
Speaking for the Court, Justice S Abdul Nazeer held: 

“43. Section 15(1)(c) of the Act is an entire island of power and jurisdiction read 
with Section 20 of the Act. The principles of sustainable development, precautionary 
principle and polluter pays, propounded by this Court by way of multiple judicial 
pronouncements, have now been embedded as a bedrock of environmental 
jurisprudence under the NGT Act. Therefore, wherever the environment and ecology 
are being compromised and jeopardized, the Tribunal can apply Section 20 for 
taking restorative measures in the interest of the environment.” 
13. The OA filed by the appellants raised issues falling within the jurisdiction of the 

NGT under Section 14, since it relates to the implementation of the SWM Rules. The 
SWM Rules have been notified pursuant to the powers conferred by Sections 3, 6 and 
25 of the Environment (Protection) Act 1986, which is Entry 5 in Schedule I of the 
NGT Act. None of the prayers sought by the appellants are of a nature that cannot be 
granted by the NGT in accordance with its powers under Section 15(1) of the NGT Act. 
The OA was being continuously heard by the Western Zone Bench of the NGT since 
August 2014, and it had already issued significant interim directions. 
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14. Hence, the issue before us is only whether the Principal Bench of the NGT 
correctly directed the appellants to now approach one of the Committees set up by it, 
rather than continue with the proceedings in the OA. To understand this, we must first 
consider the role of such committees which are set up by courts and tribunals alike. 

15. It is first important to differentiate expert committees which are set by the 
courts/tribunals from those set up by the Government in exercise of executive powers 
or under a particular statute. The latter are set up due to their technical expertise in a 
given area, and their reports are, subject to judicially observed restraints, open to 
judicial review before courts when decisions are taken solely based upon them. The 
precedents of this court unanimously note that courts should be circumspect in 
rejecting the opinion of these committees, unless they find their decision to be 
manifestly arbitrary or mala fide . On the other hand, courts/tribunals themselves set 
up expert committees on occasion. These committees are set up because the fact-
finding exercise in many matters can be complex, technical and time-consuming, and 
may often require the committees to conduct field visits. These committees are set up 
with specific terms of reference outlining their mandate, and their reports have to 
conform to the mandate. Once these committees submit their final reports to the 
court/tribunal, it is open to the parties to object to them, which is then adjudicated 
upon. The role of these expert committees does not substitute the adjudicatory role of 
the court or tribunal. The role of an expert committee appointed by an adjudicatory 
forum is only to assist it in the exercise of adjudicatory functions by providing them 
better data and factual clarity, which is also open to challenge by all concerned 
parties. Allowing for objections to be raised and considered makes the process fair and 
participatory for all stakeholders. 

16. Sections 14 and Section 15 entrust adjudicatory functions to the NGT. The NGT 
is a specialized body comprising of judicial and expert members. Judicial members 
bring to bear their experience in adjudicating cases. On the other hand, expert 
members bring into the decision-making process scientific knowledge on issues 
concerning the environment. In Hanuman Laxman Aroskar v. Union of India , a two-
Judge Bench of this Court noted that the NGT is an expert adjudicatory body on the 
environment. The Court held: 

“133. The NGT Act provides for the constitution of a tribunal consisting both of 
judicial and expert members. The mix of judicial and technical members envisaged 
by the statute is for the reason that the Tribunal is called upon to consider 
questions which involve the application and assessment of science and its interface 
with the environment… 

134. NGT is an expert adjudicatory body on the environment.”
17. The NGT does not have a dearth of ‘expertise’ when it comes to the issues of 

environment. 
18. Section 15 empowers the NGT to award compensation to the victims of 

pollution and for environmental damage, to provide for restitution of property which 
has been damaged and for the restitution of the environment. The NGT cannot 
abdicate its jurisdiction by entrusting these core adjudicatory functions to 
administrative expert committees. Expert committees may be appointed to assist the 
NGT in the performance of its task and as an adjunct to its fact-finding role. But 
adjudication under the statute is entrusted to the NGT and cannot be delegated to 
administrative authorities. Adjudicatory functions assigned to courts and tribunals 
cannot be hived off to administrative committees. In Sanghar Zuber Ismail v. Ministry 
of Environment, Forests and Climate Change , a three-Judge Bench of this Court 
noted that the NGT cannot refuse to hear a challenge to an Environmental Clearance 
under Section 16(h) of the NGT Act and delegate the process of adjudicating on 
compliance to an expert committee. The Court held: 

8
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“8…the NGT has not dealt with the substantive grounds of challenge in the 
exercise of its appellate jurisdiction. Constitution of an expert committee does not 
absolve the NGT of its duty to adjudicate. The adjudicatory function of the NGT 
cannot be assigned to committees, even expert committees. The decision has to be 
that of the NGT. The NGT has been constituted as an expert adjudicatory authority 
under an Act of Parliament. The discharge of its functions cannot be obviated by 
tasking committees to carry out a function which vests in the tribunal.” 
19. The NGT has in the present case abdicated its jurisdiction and entrusted judicial 

functions to an administrative expert committee. An expert committee may be able to 
assist the NGT, for instance, by carrying out a fact-finding exercise, but the 
adjudication has to be by the NGT. This is not a delegable function. Thus, the order 
impugned in the appeal cannot be sustained. The consequence of the impugned order 
is to efface the meticulous exercise which was carried out by the earlier Benches. 
Valuable time has been lost in the meantime and crucial issues pertaining to the 
environment in the present case have been placed on the back-burner. 

20. Hence, we are of the view that it would be appropriate to set aside the 
impugned order and to restore OA No 81 of 2014 (WZ) to the file of the NGT. We 
accordingly allow the appeal and set aside the impugned order dated 28 September 
2018. OA No 81 of 2014 (WZ) is restored to the file of the NGT. The NGT shall 
commence with the hearing of the proceedings from the stage which was arrived at 
before the impugned order dated 28 September 2018 was passed. Unfortunately, 
more than three years have passed in the meantime, a delay which could have been 
avoided had the NGT proceeded to adjudicate upon the issues which were raised 
before it. 

21. This Court has not expressed any opinion on the merits of the issues which are 
raised before the NGT. The NGT will take an appropriate view and issue appropriate 
directions in continuation of the directions which hold the field, after hearing the 
parties. 

22. The Court was apprised that the impugned order was passed by the Principal 
Bench since the Western Zone Bench of the NGT was not functioning at the relevant 
time. Hence, OA No 81 of 2014 (WZ) may now be heard by the Bench which is 
assigned with the requisite jurisdiction to hear the subject matter of the OA. 

23. The appeal is accordingly allowed in the above terms. 
24. Pending applications, if any, stand disposed of. 

SUPREME COURT OF INDIA
RECORD OF PROCEEDINGS
Civil Appeal No. 1046/2019

Kantha Vibhag Yuva Koli Samaj Parivartan Trust and Others.
….Appellant(s)

Versus
State of Gujarat and Others.….Respondent(s)

Date : 21-01-2022 This appeal was called on for hearing today.
(BEFORE D.Y. CHANDRACHUD AND BELA M. TRIVEDI, JJ.)

For Appellant(s) Ms. Shilpa Chohan, Adv.
Mr. Ssawahiq Siddique, Adv.
Dr. Pratyush Nandan, Adv.

Mr. Rajesh Singh, AOR
For Respondent(s) Ms. Aastha Mehta, Adv.

Ms. Deepanwita Priyanka, Adv.
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Ms. Ruchi Kohli, AOR
Mr. Avijit Roy, AOR
Mr. Tejas Patel, AOR

Mr. Kaushal Pandya, Adv.
UPON hearing the counsel the Court made the following

ORDER
25. Admit. 
26. The appeal is allowed in terms of the signed order. 
27. Pending applications, if any, stand disposed of. 

———
 “NGT Act” 

 “NGT” 

 “MSW” 

 “SMC” 

 “SWM Rules” 

 “14. Tribunal to settle disputes.—(1) The Tribunal shall have the jurisdiction over all civil cases where a 
substantial question relating to environment (including enforcement of any legal right relating to environment), is 
involved and such question arises out of the implementation of the enactments specified in Schedule I. 

(2) The Tribunal shall hear the disputes arising from the questions referred to in sub-section (1) and settle such 
disputes and pass order thereon. 

(3) No application for adjudication of dispute under this section shall be entertained by the Tribunal unless it is 
made within a period of six months from the date on which the cause of action for such dispute first arose: 

Provided that the Tribunal may, if it is satisfied that the applicant was prevented by sufficient cause from filing 
the application within the said period, allow it to be filed within a further period not exceeding sixty days.” 

 (2019) 18 SCC 494

 Basavaiah (Dr.) v. Dr. H.L. Ramesh, (2010) 8 SCC 372 (in relation to appointment in an academic institution); 
State of Kerala v. RDS Project Ltd., (2020) 9 SCC 108 (in relation to safety of a flyover project) 

 (2019) 15 SCC 401
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2021 SCC OnLine SC 669

In the Supreme Court of India
(BEFORE D.Y. CHANDRACHUD, M.R. SHAH AND HIMA KOHLI, JJ.)

Sanghar Zuber Ismail … Appellant(s);
Versus

Ministry of Environment, Forests and Climate Change and Another 
… Respondent(s).

Civil Appeal No 4543 of 2021
Decided on August 31, 2021

The Order of the Court was delivered by
D.Y. CHANDRACHUD, J.:— Admit. 
2. This appeal arises from a judgment of the National Green Tribunal dated 8 June 

2021 at the Principal Bench, New Delhi. 
3. The appeal before the NGT arose from the grant of an environmental clearance on 

5 January 2021 in favour of the second respondent for the expansion of the capacity of 
its refinery situated in the petro-chemical complex at Vadinar, District Devbhumi 
Dwarka, Gujarat from 20 MMTPA to 46 MMTPA. The main challenge before the NGT, as 
recorded in paragraph 3 of the decision is that the expansion was likely to cause an 
adverse impact on the marine environment, both in terms of the mangroves and 
marine biology. The NGT noted that its attention been drawn to the EIA/EMP study 
prepared by CSIR-NEERI. Having extracted from the study, the NGT noted the 
submission of senior counsel for the second respondent that all the EC conditions 
would be duly complied with and due mitigation measures would be taken to ensure 
the safety of mangroves and marine environment. 

4. Having recorded the statement of the second respondent, the NGT proceeded to 
observe that it did not find any ground to interfere with the grant of the EC. It, 
however, directed the project proponent to ensure that all necessary safeguards are 
adopted and EC conditions are duly complied with. A three member Committee was 
constituted in that regard. 

5. The NGT was seized with a substantive appeal under the provisions of Section 16 
of the National Green Tribunal Act 2010. Section 16(h) reads thus: 

“16. Any person aggrieved by - 
(a) to (g) xxx xxx xxx
(h) an order made, on or after the commencement of the National Green 

Tribunal Act 2010, granting environmental clearance in the area in which any 
industries, operations or processes or class of industries, operations and 
processes shall not be carried out or shall be carried out subject to certain 
safeguards under the Environment (Protection) Act 1986.” 

6. The specific ground before the NGT was that the expansion of the refinery will 
cause serious hazards to both the marine biology and to mangroves. The NGT 
observed that the project was already in existence and there was no continuing 
grievance against its functioning insofar as environmental norms are concerned. This 
observation would not conclude the issue as to whether the expansion of the project 
would have a deleterious impact on the environment. 

7. Having regard to the nature of its appellate power, the NGT has to apply its mind 
to the substantive grounds of challenge. The NGT has merely based its conclusion on 
the statement which has been made by the project proponent and has not conducted 
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an independent appraisal of the grounds of challenge. 
8. As a matter of fact, Mr. Dhruv Mehta, learned senior counsel, who appears on 

behalf of the second respondent, states that the appellant had not produced a copy of 
the correct EIA before the NGT and an application has been filed on behalf of the 
second respondent for clarifying the position. Be that it may, the NGT has not dealt 
with the substantive grounds of challenge in the exercise of its appellate jurisdiction. 
Constitution of an expert committee does not absolve the NGT of its duty to 
adjudicate. The adjudicatory function of the NGT cannot be assigned to committees, 
even expert committees. The decision has to be that of the NGT. The NGT has been 
constituted as an expert adjudicatory authority under an Act of Parliament. The 
discharge of its functions cannot be obviated by tasking committees to carry out a 
function which vests in the tribunal. 

9. We accordingly allow the appeal and set aside the impugned order dated 8 June 
2021. Appeal No 5/2021(WZ) is accordingly restored to the file of the NGT for disposal 
afresh. All the rights and contentions of the parties on the merits are kept open. 

10. Pending application(s), if any, stand disposed of. 
SUPREME COURT OF INDIA
RECORD OF PROCEEDINGS
Civil Appeal No. 4543/2021

Sanghar Zuber Ismail.….Appellant(s)
v.

Ministry of Environment, Forests and Climate Change and Another.
….Respondent(s)

(With appln.(s) for IA No. 91013/2021-EXEMPTION FROM FILING C/C OF THE 
IMPUGNED JUDGMENT)

Date : 31-08-2021 This appeal was called on for hearing today.
(BEFORE D.Y. CHANDRACHUD, M.R. SHAH AND HIMA KOHLI, JJ.)

For Appellant(s) Mr. Purvish Jitendra Malkan, Adv.
Ms. Dharita P Malkan, Adv.
Ms. Deepa Gorasia, Adv.

Mr. Alok Kumar, Adv.
Ms. Nandini Chhabra, Adv.
Ms. Bhavna Sarkar, Adv.

Ms. Khushboo Vinodray Malkan, AOR
For Respondent(s) Mr. Dhruv Mehta, Sr. Adv.

Mr. Somiran Sharma, AOR
UPON hearing the counsel the Court made the following

ORDER
11. Admit. 
12. The appeal is allowed in terms of the signed reportable order. 
13. Pending applications, if any, stand disposed of. 

———
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